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ſidered; what Things may, or may not 
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8 5 2 9 Frdgment, 
Utility » Matter, and 
Perſpicuity of Method, will be 
70 obvious 10 every intelligent 
| Reader, on the firſt Peruſal of 
the following Treatiſe, not to con- 
Vince him that it is one of the ela- 
borate Pieces of the late Lord 
Chief Baron G1LBERT, we pre- 
fame there needs no further Apo- 
log y for making it public, eſpe- 
Vol ly fince it is & Subject eſſentially 
aa ae to be known by every In- 
dividual who has any Kind of In- 
 beritance or Poſſeſſion ; for it is 
calculated in ſuch a Manner as 
to be of Uſe 70 the Public in 


general 


PREPACE. 


general, but more particularly to 
Trang. Tanne, &c. who 
ought to be thoroughly _ 
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of the Pages are intended ib 
| | Ibis Book may be w/e 22 not oy #6 
= | Gentlemen of the Law, but to 
a, fetch alſs as are ee.” ara? with 
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. and geren are be 
: - conſidered, 


I. Bes iu, Sond: Bette Tides and the 
Alterations that have been * yas therein 25 


* Statute. | 
u. Of the" Duty of the Sheriffs and Mes 


of the Pledges. 74 
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CONTENTS. 
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1. What is Subſtance, and what is 
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HE Diſtreſs is a Remedy of. 


2 


Spel. Rem. 40. 
Bacon on 
Government 


47 · 


Ir. fend. 
Ann. 126, 
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The Law of 8 


Thbeſe Services, when th feudal Te- 
nures prevailed, were chiefly of two 
Sorts, either Military as dog on 
the Lord in War, 'or Miniſterial as at- 
tending his Courts in Time of Peace, 
and there aſſiſting the Lord in the Di- | 
ſtributjon of Juſtice; or ploughing wa | 
tiling his Demeſne. | 


The den p of theſe Ser- 
vices-was, by the; old feudal Law a 
Forfeiture of the Feud. This is evi- 
dent from ſeveral Paſſages in Vigellius 
(under Title, “ Cauſe ex quibus feu- 


dum amittitur) Si Vaſſalus Domino 


 noli\ ſexviat, fideli tatemque ei non præ- 


flet —— $i V. aſſalus a Domino in Jus 
vocatus non venerit— Si pattum 
feudi non ſervetur —— Theſe, ſays he, 


were all Forfeitbres, and the Lord on 


ſuch Failures of his Tenant was at 
Liberty by that Law to re-aſſume his 


| ond, 
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-* The Cauſes: 'for which the Feud was led. 
If a, Vaſſal does not ſerve his Lord, or is not 
Faithful to him.——If a Vaſſal being ſummoned 


i. A. FR - —_— 


by his Lord to a Court of Juſtice, does not 
come,—If he break ** feudal Agreement. 


The 


The Law of Drerkuoens, 


© The Rigour of this 17 was miti- Bae, 6 
= 5 us, and theſe feudal Forfei- 48. 


tures changed into Diſtreſſes according 


to the pignorary Method of the Civil 


Law, from whence the Notion ſeems 
firſt to have been borrowed, as may be 
Teen in the Title, 


| Fur ex pignoribus fibi obligatis quibus 


velit d. iftraftis ad ſuum commodum per- 
venire: For there appear no Fot 


df it in the feudal Authors, 


From whence ſoever the Name ot 


Notion carhe, the Remedy obtained 
ſo early in our Law, that we have no 
Memorial of its Original with us; and 


as this Power was anciently uſed by 
Lords, it grew as burthenſome and 


5 r to Tenants as the feudal For- 

eiture, there being no Difference to 
the Tenant, between the Lord's ſeizing 
the Land itſelf, and turning the Tenant 


£ 
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Of the Obligation of Pledges. Phe Cre. 


ditor may — his Choice come at bis Intereſt 
— either of the Fledyes that were bound to 


3 out 


* De diſtractione Dig. lib. 20. 
pignorum, Creditoris arbitrio permitti- tit. 5. fol.666. 


: 0 The Law of TY 


out of his Poſſeſſion, and his ſtripping 
him of the whole Pony or, FX MP © of 


To it at his Pleaſure.” "Big bb 


1 And not only the Produce of the 
Farm, but the Tndufta & lata, and 
every Thing that was brought on the 
Bt were | fable to the I ors Diſtreſs: 
By this Means all the Plunder of the 
War, which, the Vaſſal had brought 
home was often carried off by the Lord, 
and the Diſtreſs by his Power removed 
out of the Reach of the Tenant; 3 a 
all this on the fighteſt Occaſions, ws 


This Power, as it was practiſed by 


the Lords, did not only op preſs the 
0 


Tenants, but put them 5 85 
under the Poet of theit Lords,. as 15 
enable them to bring great Numbers of 
their Vaſſals into the Field againſt « their 
Prince, and thereby diſturb the pub- 
lick Peace of the Kingdom. 


There were yet two othet Inconve- 5 
niencies 6 of 
| _ Fen 


120 ts Jt SG 


2 . between 


the Law py Dis#kxs53, 
between neighbouring Lords themſelves, 


whilſt each Lord was endeavouring to 


enlarge his Bounds and encroach on his 
Neighbour's Property, the Tenants 
were generally diſtrained by both, by 
which the Tenant was brought within 
the Seignory, and ſo became ſubject to 
that feudal Dependence and Service 
which ! the Military Te- 
nure. 


e tber Micchiek was, that — * | 
the Lords had brought them under | 


their Dependence, they would diſtrain 
them for the Amerciaments of their 
Courts; and as the Fiatuts of Marl- 


bridge expreſſes it, Graves ultiones 


ecerint, et diftricti ones quouſque re- 
deͤmptiones receperint ad voluntatem 


ſuam: And what made theſe Abuſes ä 


the more inſupportable, was, that theſe 


Lords +. per Miniſtros Domini Regis 2 Iaſt 102, 3. 


Juſticiari non ann nec ali neant 
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1 ' Would take ſevere 8 and Diſtreſtes 


until they had received Fines at their Pleaſure, 


+ Would not be juſtified by the Officers of 


the Lord the King, nor ſuffer them to deliver 
the Diftreſſes they had taken by their own Au- 
thority at their Pleaſure, | 


B 3 - 500 | 
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” 
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"s | | The Law of DzsTRES$Bs, 
5 quod per ibſos liberentur diſtri Giones 


gquas aut boritate Ran fecerint ad 

3 voluntatem ſuam : So that they ſeemed 

bl 8 to throw off the Authority of the 
Law, and to ſubvert the fundamental 
Rule, that no Property was to be altered 

5 without the n s Writ, 


——— 


— — . —.ũñ ers 
4 „ 


But theſe Oprefſians ended with the 
Diſtractions of the Barons Wars; for 
tt towards the End of the Reign of 
Ft, 52 H. 3. Hen, 3. there were particular Laws 
maade to regulate the Manner of di- 
ftraining, 1 not to ſuffer the Lords 

to extend this Remedy beyond the 

Miſchief it was firſt introduced for, 

which was no more than to empower 

the Lord by ſeizing the Chattels, to 

oblige the Tenant to * the 

feudal Services. 


Theſe were to remain 10 the Lord's 
Hands as Pledges to compel the Per- 
formance, and the Detention was no 
longer lawful than the Tenant refuſed 
to do the Services which were reſerved 
by the feudal Contract ; and by what 

Steps it came to be brought under the 
Regulations which govern it at this 


Pay, 


The Law of DisTRESSES. 7 
Day, we ſhall have Occaſion to ob- 3 


ſerve, 17 N Hh 


I. The Aver Sorts of Diſtreſſes, 
and, in what Caſes a Diſtreſs lies. 


II. What Things are diftrainable. 


II. How the Diſtreſs is to be oftd; 
and herein of the Pound, the Place 

appointed by Law for the . of 
the Pledge or ANGIE, | 


I. The ſeveral Sorts of Diſtreiſes, 
and in what Caſe a Diſtreſs lies. 


© The Diſtreſs at Common Law was 
uſed in ſix Caſes, VIZ, 


7, For the Services due to the _ d 1 Ro. Abr. 


ariſing from the Tenure, as Homage, 665. 
Fealty, Rent, Suit of Court, Sc. for 
the Diſtreſs, as is already obſerved, 
came in the Place of the F orfeiture, 
and was a mild Alteration of the 3 | 
Law, which allouged the Lord to ſeize 
the Feud for the N OO of 
the Services. 
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oj Tho fon of 1 DienoadaC 


1 Ro. Abr. 80 for Relief, * Aid pur fle mar niet 
| * * 1 or pur faire fits, Chevalier, the Lord 
1 Jon. 132, may diſtrain; for theſe Were Parts of 

Lach 120. dhe feudal Profits, tho whey were not 

annual, and therefore Eecoverabie 4 in the 
ame Manner. 


But it may here be becelfc) 01d. 


ſtingu iſh the Relief into a Relic ” 
fra and i improper. jp 


Co, Lit. 83.2. The proper Relief is the Wane” Re. 
| __ 1 2 lief, e. due to the Lord at or 
. Jo: 132, before the Entry of the Heir, or pew 
. & 7 enant into the Land This Was an- 
3 Boll. 323. ciently paid in Money, and os not ſo 
Plowd. Com. properly a Service as a Ferquiſſte or. In- 
9  Tident to the feudal Tenure 
from this, that Whilqt the Feud was 
temporary and, precarigus,, the Lords 
: uſed upon the Death of their Tenants, 
and before the Heir was adthitted into 
the Feud, to oblige the Heir to pay a 
Sum of Money. This, after the 6 
came to be eſtabliſhed, and made pe 
tual, came to be Part of t 5 feudal 
Role, the Tenants eafil ily con enting ka 
ir _ the Eee of the Feu. 


- 8 wa * — 


* Relief for marrying the Davghtr or - for . 
making the Son a 2 
In 


and aroſe 1 


10 Analcey 7-to this, the Lada after 
* Magna Ghoree indulged to theTenants 
the Licence of Alienation, uſed in their 
Grants to reſerve a Sum of Money on 
every Alienation of their Tenants; and 
where ſuch Reſervation appeared in 
their Grants with a Clauſe of Diſtreſs, 
the Lord might reſort to that Remedy 
where the Tenant failed to perform 
His Part of the Contract. It afterwards 
happened that theſe Grants in which 
theſe Reſervations appeared, were by 
length of Time worn out or loſt, and 
then the Lords preſcribed in taking the 
Relief; but for theſe preſcriptible Re- 4 
liefs, the Lord could not diſtrain, un- „ 
leſs he could likewiſe preſcribe in tle 8 
Diſtreſs: For as the Preſcription created 
the Right to this improper Relief, ſo 
there muſt be a Preſcription to give 
the Remedy; for otherwiſe they were 
looked upon as Burdens and Exac- 
tions of the Lords upon their Tenants, 
and tended to diſable them from ap- 
ring in the Field armed and equip- 
ped for the publick Service, and for 
that Reaſon were ſaid to be againſt 
common Right; that is, againſt the 


* 


i + : as 
ME a + 
#*: 2 . * ot 


The great Charter, 


Policy 
4 - 


/ 


0 The Law of Drovars5ns. 


Policy of the Law, which provided for | 

the publick Safety, before the private 

Profit of the Lord, and therefore were 
not encouraged, nor any Remedy either 
by Diſtreſs or Action given for them, 
unleſs the Lord could ſhew as early a 
Title to the e as | he did to the | 

Duty itſelf. 


In like Manner -— Heriot is of 
two Sorts, the Heriot Service and the 
Heriot Cuſtom, | 


Cpelm. Rem. The Heriot now is the beſt Beaſt of 
the Tenant, but anciently was taken 
out of the * Militie apparatus, and 
was a Device firſt introduced to keep 
a conquered Nation in Subjection, and 
to ſupport the publick Strength and 
military Furniture of the Kingdom, by 
taking on the Death of the Tenant his 
beſt Armour; and hence it became 
Part of the Services ariſing from the 
Tenure, and therefore to be diſtrained 
for as other Services. This, as the 
military Service declined, was turned 
into ſomething of private Profit to 
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The Law of DisrRESSE s. | 


= the Lord ; and, inſtead of the * M. 
litiæ apparatus, they took the beſt 


Horſe, Ox, or Cow; and the ſame 


Remedy was continued as where the 


Heriot was ps in the Habiliments of 


| | War, 


= The Rehren of this Heriot Ser- Bro. Abr. ü. 
vice was not only of publick Utility, 3 n 
but alſo for the private Safety of all 3 Keily, 82. a. 
the Tenants in the Manor, that the 
 Habiliments of War ſhould be kept 
amongſt themſelves for their Defence, 
and therefore where there was no ſuch _ 


Tenure between the Lord and Tenants 


of ſome particular Manor, the Tenants 


by Agreement conſented that the Lord 
ſhould haye the beſt Part of the mili- 


_ tary Furniture; and this Agreement 
created a Cuſtom, which being the 
Law of the Manor, created a Right to 


hs Lord to ſeize. 


But the Lord could not diſtrain, 


becauſe where ever there was any 
Footſteps of a Diſtreſs, it was always 
e to wo Part of the feudal Re- 


> TONS 4 "a . 


ſervation: 


1 


12 The Law df DrsrRESsS ES. 


ſervation: And the Hetiot Cuſtom 
ariſing originally from the Grant of the 
Tenant, and not reſerved by the Lord 
upon His fendal Donation, was not Aa N | 
Service arifing ffom the Tenure de- 
tween Lord and Tenant, and therefore 
Was not under the Regulation of feudal 
GServices, and conſe! Bently not to be 
\ diſtrained for, as theſe Services were. | 


Keilw. 82.2. But where ſuch Hetibt Cuſtom. ob- 
Hort, 7. 5 tains, the Property of the Heriot is 
2 loft 182. actually in the Lord upon the Death 
ball 51. of the Tenatit, becauſe the Choice of 
4 nog Car.260, the beſt Beaſt is in the Lord, and not 
in the Tenant: And hence it is, that 
the Lord: may ſeize the Heriot Cuſtom 
wherever he finds" it, either on the 
"Tenant 15 Land or off i 18 ot even 15 the 
King's Highway. And if it be 

ed, 155 185 111 Treſpaſs” or 80155 
for it, for the bringing the Action 
determines the Choice for that Beaſt, 
"as if he had ſeized at fitſt; and who- 
ever, takes it violates* the Property, 

' which Was veſted in the Lord by the 
Death of the Tenant ; but in the Cafe 
of ſuch Eloignment the Lord cannot 
diſtrain the Tenant as he may Hr 


Heriot Service, becatſe* tlie eſs 


| The Law of Disrassss. 13 


| was introduced for the Recovery of 
Y feudal Duties, of which the may 
N ad is no Part. 


But it bath been much Sende Plowd, Com- 
whether the Lord, might ſeize the * 


eilw. 82. a. 


F Heriot Service, becauſe. that being Part Bro. tit. Her. 
of the feudal Duties arifing from the pl. 7. 


Tenure between the Lord: and Tenant, br. & Saad. 


| ought to be governed by the ſame, Re- 74. 


ſations with the other Services; and 3 540. 5 
therefore if where the Tenant man 


J a Capon or a Hen, Sc. the Lord muſt 2 Lutw. 1367. 


diſtrain, and cannot ſeize as for his 


oven Property, ſo neither qught. he to 


ſeize for a Heriot Service. But this 
Point ſeems now ſettled, that the 
Heriot Set vice is izable as well as the 
Heriot Cuſtom, becauſe. the Choice of 
the. beſt Beaſt is in the, Lord, and 
therefore he only i is to determine that 
Choice by a Seizure ; but where the 
Tenure, is by the Rent of, a Hen or a 
Capan, Ge. hei is to repder, and there- 


fore the Lord: can only compel him to 
do it n Diſtreſs. 


2. The 880 Sort of Diſtreſs | is for { 00. * 2 | 

Fines and Amerciaments in Court ; © 

Leets ; ; and, this Hogs upon a different 8 Co. 38, 41. 
Bottom; 11 Co. 45. 


The Law of Disritssks 


N Bottom; the ember Diſtreſs only re- 3 


lates to private Conttacts between 


Landlord and Tenant ; this Diſtreſs | 
relates to the Tranſactions in a Court 


of Juſtice, and is allowable either for | 
Fine impoſed by the Steward, or fot | 


Amerciaments aſſeſſed by the Jury on | 

Perſons guilty of Nuſances, or of any | 
other Crime preſentable or conuſable in 
the Leet. ; 


But for Amerciaments in à Court | 


Baron, the Lord cannot diſtrain, but 


is put to his Action of Debt for Reco- | 


| _y thereof, 


To underſtand this dr, we muſt 
obſerve that Court Leets were originally 
derived out of, or rather Exemptions | 
from, the Sheriffs Torn, and therefore | 


are Courts of Record as the Torn i is, 


10 thoſe Leets, though the Lord ot 
his Steward preſides as Judge, yet the 
Court is * Curia Domini Regis, and 


was at firſt eſtabliſhed to puniſh Treſ- 


goat and publick Nuſances, which 
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* 


» fog Court of the Lord the King: 
5 5 aroſe 


The Law of DisrAESsG ES. 


| 7 aroſe within the Precincts of the Leet, 
as the Torn did through the whole 


Kingdom. Hence it comes that in 


1 Things neceſſary for the Support of 


the Juriſdiction of the Court, the 
Judge was armed with the ſame Power 


with the Judges above, and therefore 
the Steward for any Contempt in Court 


might impoſe a Fine, and impriſon for 
it, as the Judges above; becauſe, what 
is neceſſary for the Vindication of the 
Honour of the Court, the. Steward is 
dot obliged to go to a ſuperior Court 
to ſeek Redreſs for ; but for an Amer- 


ciament, which is impoſed for any 


Tranſgreſſion out of Court, of which 
the Court has Cognizance, there was 
no Fine or Impriſonment, becauſe that 
Court could only try leſſer Offences, 


which were not fineable, the greater 


Offences being remitted to the Juſtices 


in Eyre; and this Fine for Contempft 


in Court when impoſed, being ground- 
ed on the Judgment of the King's Court 
of Record, created a Debt for which 
the Steward might either impriſon or 
levy the ſame on the Goods and Chat- 


tels of the Debtor ; but for the Amer- 


ciaments the Steward could only di- 
| ſtrain, and not fine and impriſon. 
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Dalt. Sher. The Pevcel that levies this Debt, is 

= a in the Books called a Diſtreſs, becauſe 
4 $ Co. 41. b. the Lord might at Common Law im- 

pound the Diſtreſs until the Fine Was 

paid, but as the Di/ringes ot Levari 

tor levying thoſe Fines and Amercia- 

ments iſſued in the King's Name; and 

as the Lord may likewiſe, ſell this 

'Diftreſs, it is rather to be eſteemed in 

| | the Nature of an Execution, than a 

ET _ Diſtreſs in the genuine Senſe of tlie 

"of Word; the Diſtreſs. originally being 

= | 5 no more than a Pain on the Tenant, 

_—_ + and a: Pledge in the Lord's: Hands to 

compel the: Tenant to perform 
| Services, and therefore could not be 

old, ell the Stat. a Vl. & A. e. 5. : 


5800. 28, 41. ey Wow it hath 8 held! that 

7 Steward may impoſe: a Fine upon 
a Man for: refuſing to be ſworn a 
Conſtable, and n diſtrain for m 
Fine. . 3 
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Dalt. Sher. fie if a Man 3 Suit to the She 
1 ww riffs Torn, and refuſeth to be ſworn, 
1 or if a Bailiff of a Leet refuſeth in 
[188 Court to execute his Office; theſe are 
1 all 9 to che Authority of the 
Court 


The Law of DrisrRESsSES. 


o and the Steward may impoſe a 
Fine, and levy it by Diſtreſs of the 
Offender” $ Goods. 2 


So if 4 Man oweth Suit to the'She- Dall. Sher: 
riff's Torn, and doth not make his 401. 


Appearance, he may be amerced and |, 


pl. 
diſtrained for the ſame, . becauſe it is a Fitz. Abr. 
tit. 1 | 


Contempt to the Court in refuſing ' 
Obedience to their lawful Commands: 
But Qy. whether this be properly an 
Amerciament. 


The Difference between Fives al 
Amerciaments is, that the Fine was 
* pro graviori bus delictis, the Amer- 
ciament + pro e 


| The 1 graviora delicta were e puniſhed 
either by the View of the Judge him- 
ſelf, as Fines for Contempts done in 


Courts, or on a View of Nuſances, 


but out of Court by the Juſtices of the 


Peace, or upon EI. or other 5 


Conviction. 

 * For greater — 
+ For leſs. * 
| Greater Offences, _ | 
* , Of 
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Of ſuch * grawora delicta, the Fine 
is ſet by the 5 itſelf, becauſe ſuch 
* graviora delicta muſt be againſt the 
King's Peace, the Quantity of which 
the Court are Judges of, who have 
Commiſſion from the King to ſee that 
ſuch Peace be preſerved; and there- 
1 ax i the Jury are only 
Juadges whether the Defendant be guilty 

| of the Fact or not; but the Court is 
Judge of the Quantity of the Fine, 
and therefore it is called a Fine, be- 
cauſe it ends with the Court; and is 
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not to be affecred by the Jury. 


But in + minoribus delictis, as for 

not appearing at the Court Leet or 
Torn, the judge may order the 1 
to affeer an Amerciament on ſuch a 
Defaulter, and iſſue a Diftringas for 


levying the ſame. 

But it ſeems that at the Aſſizes and 

7 Seſſions where the Judges and Juſtices 
. ſit by an immediate Commiſſion from 


* Py „ 


4 Greater Offences. e Je 


The Law of DIsTRES6E8. 
the King to keep the Peace of the 


County, the Non- appearance of Suitors 


to make Enquiries for Breaches of the 
Peace is among the * graviora delicta; 
ſo that there the Court hath Power of 


itſelf to impoſe a Fine which muſt be 


eſtreated into the Exchequer to be 
levied. 


And when the King grants to 
any Corporation a Power to hold Sefs 


2 2 if ſuch Court fines for Non- ap- 


ance, ſuch Fines muſt be eſtreated 
fat the Exchequer, and levied by the 


Proceſs of that Court; and ſuch Cor- 


oration, though they have the Grant 
of ſuch Fines From the Crown, cannot 


get them out of the Exchequer but by 
pom pg or ＋ ras” page: de Droit. | 


Bat if inſtead of fining ſuch Perſons, 


the Seſſions ſhall order that they be 


amerced, and the Jury affeer the 
Amerciaments, it may be levied by 
; 8 98 3 
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The Law of DisTrESSES. 


But Court Barons were inſtituted for 
the private Advantage of the Lord, 


and the Eaſe of the Tenants of the 


Manor, this is“ Curia Domini Ma- 


nerii, in which the Suitors are Judges, 


and therefore their Amerciaments being 
impoſed only for the Lord's Advan- 


tages, and for not doing Suit to his 


Courts, or performing the Services due 


to him, ſuch Amerciaments are not 
grounded on the judgments of the 
King's Courts, or Courts of Record, 
and therefore only created a Debt for 
the Lord to be ſued for in the King's 
Court, that the juſtice of it might be 
controverted in the King's Court, and 


therefore the Law never allowed the 


Lord to diſtrain for thoſe Amercia- 
ments in either of the Ways above- 


mentioned: For the Lord ought not 


to have a Diſtreſs for them in the 
Nature of an Execution, becauſe that 
were to alter Property without the 


King's Writ, or the Proceſs of the 


King's Courts; nor was it reaſonable 
to allow the Lord to diſtrain and im- 


2 


* The Court of the Lord of the Manor. 
5 : pound 


The Law of Der RESSES. 


pound for theſe Amerciaments, bade 


they were ſet (among other Cauſes) 
for not doing Suit to the Lord's Court, 
and other Services ariſing from the 
feudal Tenure, and were in Nature of 
a Penalty inflicted on the Tenant for 
the Non-performance thereof ; but for 
theſe the Lord might diſtrain by Vir- 
tue of the feudal Grant, and therefore 
ought not to diſtrain for the Amercia- 
ment too, for that were in Effect to 
allow the Lord a double Diſtreſs for 
the ſame Thing, for the Service itſelf, 


and for the Amerciament, which is the 


Penalty for the Non- performing that 


Service, which were vexatious, and 


would put the Tenant too much in 
the Power of the Lord. 


But if the Lord can preſcribe it in a 11 Co. 46. . 
Ro. Abr. 666. 


Diſtreſs for the Ae then the ©* 
Diſtreſs becomes lawful, becauſe ſuch 
Preſcription is preſumed to be founded 

on a Grant of the Tenants, by which 


they ſubjected themſelves to the Di- 
ſtreſs, and though the Grant be worn 
out by Length of Time which created 


the Diſtreſs, yet the continual Uſage 
is a good Evidence of it, and there- 
ſors the Tenants muſt ſubmit to that 


wb : Cuſtom | 
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| Cuſtom which their Aeta rat 
— them under, eta vrow KG 


ente. But if the Manor ry to "the 
Alman. Crown, the King by. his Prerogative 
may diſtrain the 1 Tenants for Amercia- 
ments impoſed in his Court Baron 
without Preſcription, becauſe it is of 
publick Advantage that the King's 
Treaſure ſhould be collected in * 
wo eder Manner, 45 


Tbere is, peur. this Diſtinction 

to be obſerved in Fines impoſed by a 
Court Leet itſelf ; for they are either 
impoſed by a Steward for a Contempt 
to the Court, and this is abſolutely 
neceſſary for the Support of the Autho- 
rity and Dignity of the Court within 
the Boundaries of their Duty; or' elſe 
they are impoſed as a Puniſhment on 
thoſe Crimes which are conuſable by 
the Court: But where by Cuſtom the 
Leet hath Juriſdiction to impoſe a Fine, 
for a Thing not driginally within the 
Juriſdiction, but only acquired by Cu- 
ſtom, in ſuch a Caſe; as that particular 
Cuſtom gave the Leet a Right to im- 

poſe the Fine, fo the Cuſtom yy: can 

& - create; the Right of Diſtreſs, | 
ET Thus 
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| Thus 1 a Leet laid a Coftom Vent. 105, 
for a . to ſend one ta be ierſon v. 
= ſworn Conſtable, which not being K. RE 204. 
done, a Fine was impoſed, and a Di-S. C. 
| ſtreſs taken for it, the Diſtreſs was held 
unlawful, becauſe there the Steward of 
the Leet did not preſcribe in the Di- 
ſtreſs, and — 15 would warrant 
it. 


13 


| 


80 it is, * ro Certo Letæ, which 11 Co. 44. v 
was a Sum given by the Tenants to oe ha 
reimburſe the Lord for the Purchaſe Caſe. =o 
of the Leet; the Lord cannot diſtrain 2 3 5 
for it without a Cuſtom to warrant the 3 © 7 
Diſtreſs, becauſe. this is a Sum urely 
of private Advantage to the Lord, and 
in no ſort neceſſaty to be paid to FR 
up the Janette of the zourt. 


But for Fines and Amerciargents ins oe. N 1 
Lins" the Lord may either diſtrain 10 : : 
ſell the Diſtreſs (and then the Diſtre 
is in Nature of an Execution of tbe 80 
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3 then it is repleviſable. 
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Dyer 199. | 
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The Law of DisTRESSBS. 


elle he may impound the Diſtreſs, and 


— 


And here it may not be. improper | 5 


barely to mention another Sort of Di- 
dress, which is the laſt and great Pro- 
ceſs in Courts of Judicature, to bring 
the Defendant into Court, and oblige 


him to appear in Civil Caſes i in Actions 
as well real as perſonal, | 


This Proceſs, and the 7 PAD 
which precedes it, lies as well in in- 


ferior Courts, not of Record, as in 


ſuperior Courts, and is given when 
the Defendant has been ſummoned to 
appear and makes Default, then goes 

the Attachment, which is not a Pro- 


ceſs againſt the Body of the Defen- 
dant, but a gainſt his Goods and Chat- 


tels: F or 2 Officer attaches the De- 


fendant by his Horſe, his Ox, or Cow, 


and where this Proceſs iſſues out of a 


Court of Record, there is no doubt 
bnt if the Defendant makes Default, 


the Goods he was attached by are for- 


feited, becauſe in ſuch Caſe there is a 


ment of the King's Court of Re- 


cor condemning the Goods, which 
alters the * 5 


And 
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And it ſeems that in the County Rich. 155. 
Court and Court Baron, which are not Dalt. 418. 
Courts of Record, if the Defendant Bir. rom 
does not appear upon the Attachment 
or Diſtreſs, the Goods by which he 
Y was etinched or diſtrained are likewiſe 
= forfeited on his Default. The Reaſon 
why in this fingle Inſtance the Pro- 
perty is altered without the King's 
Nrit, or the Judgment of a Court of 
= Record, ſeems to be for the more 
| ſpeedy Adminiſtration of Juſtice, which 
is of publick Advantage, and the Party 
by his Appearance might have _ 
en the Forfeiture. 


And here we may likewiſe airs. 
that where the Plaintiff recovers in the 
County Court, or Court Baron, the 
Execution is only by Diſtreſs, that 1s, 
there iſſues a Precept to the Officer of i 

the Court to take the Goods of the 
Defendant, and keep them in Pound, 
until the Defendant ſatisfy the Plaintiff 
of his Debt; the Reaſon is becauſe 
theſe are not Courts of Record, being | - 
held only in the Lord's or Sheriff's | | 
Name, and therefore all the Proceſſes 
run in their Names and not in the 
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The Law of Dr STRESSES. 
| King's, ang without the King 's Writ 


Xo Property can be altered; rg that the 
Execution in theſe inferior Courts only 
ſeizes and detains the Defendant” 


Goods until he makes the Plaintiff 


Satisfaction for his Debt; and therefore 


we find in the Regiſter the King's 
Writ * de Executione Fudicii of theſe 


inferior Judgments, and by Virtue” of 
that they may levy the Plaintiff's Debt 


as if he ate it in a Court of | 
Record. 


In the Lord's Court if the Defendant 
— not appear to do Juſtice to the 


Complainant on the Summons, on the 


next Proceſs he ought to give Pledges 


or Caution for bis Appearance, and 
therefore upon the Attachment they 


may return him attached 4 per Ple- 
gios, and then if he don't appear his 
Pledges ſhall be amereed, for which 


Amerciament the Lord may have his 
Action of Debt; and if the Defen- 


dant cannot find Pledges, the Attach- 
> U 41 m J n ſince the 


"LOS NON ; 
—_— Lay. 4 W * 4 — n —_— * — 


Execytion of the Judgment, 
4 By ledges, Zn 
1 1. Gages, 

2 
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Lord would have) had de Ampel 
ment if the Defendant had been at- 
tached, and by Pledges, and had not 
appeared, 3 if he be attached ö 
per Vadios, and do not appear, the "of 
f Vadii are forſeited; for the ” _ | 1 
come inſtead of the || 'Plegit, 
therefore are hypothecated for his En 
4 een in Judgment of Law ; and 
by Conſequence if he doth not a 5 
x perform the Condition of fach Pig- 
noration, the + Vadii are forfeited ; 
and therefore the Defendant where he 
is attached “ per Vadios, may before 
the Day of his Appearance replevy the 
＋ Vadios, and put in Pledges who are 
; anſwerable for his Appearance, and if 
he makes Default are amerced. | 


Bui if there be a Bauen for a Debt 4 
recovered in the Lord's Court, there "I 
the Goods are not forfeited on the 7 | 
Return, becauſe after Judgment he a 
hath no Day to appear, and therefore _ 
there can be. no Forfeiture: ariſing to „ of 


- — 
n . e - > 2 q * 4 f 
* : 5 


n 


By Gages. 
+ Gages. 
1 Pledges. 
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the Lord nor the Party, becauſe he 
was not bound by his Fealty to do any 


ſuch Act to the Party recovering, and 


conſequently here the Lord only ſeizes 


the Chattels of his Tenant to make 


him pay his Debts; but the Plaintiff 


muſt apply to the King's Court to have 
the Property altered by a Writ * ge 
Executione Fudicii, and ſo hath a 


compleat Remedy for his Demand. 


— 


But if the Vadii were not to be 


forfeited on mean Proceſs, the Tenant 


would let ſuch Goods lie till he at 


his Leiſure could come in to conteſt | 


the Debt, which would tend to the 
Delay of Juſtice, 


And here note by the Way 55 


Lord's Diſtreſs for Rent in Nature of a 
prerogative Proceſs to take the Goods 


and Chattels of his Debtor in the firſt 
Inſtance without any Summons, but at 
the next Court Day ſuch Diſtreſs is 


not forfeited to the Lord, if not reple- 


by erer PU 
- _ 


Of Execution of the edoment. | 


1 Gage, 


85 e eee, 


The Law of DIsTRESSES. | 


But if the Tenant was e he 


muſt apply to the King who is the 
Lord Paramount, and the Complaint 
is, that he was diſtrained * contra Va- 
dios & Plegios, that is, when he was 


ready to give good Security to conteſt 
X the Lord's Debt, and therefore the 
Judgment in. Replevin is of Return 
irrepleviſable, that is, that the Lord 
has a juſt Cauſe to detain, that ſuch 
Prerogative of the Lord's deen take 
Place till the Debt be ſatisfied. | 


34h. A third Caſe where 2 Diſtreſs 


| lies is for Toll in Fair or Market. 


And here the Lav is clear, that Ro, Abr. 666. 
where a Lord hath a Fair or Market 3 on 


by Preſcription, and hath uſed to take 
Toll of the Cattle ſold, if ſuch Toll 


be not paid, the Lord may ſeize any 
of the Cattle ſo ſold, and retain them 


till Satisfaction be inde him for the 


Toll ; for the Preſcription is built on a 


W. 


25 W Gages and Pledges. : 
1 Grant 


1 vied, becauſe then he would judge of 
F orfeirures 1 in his own Cauſe. 


Nag e OO TOS BOS ATE ns recap 
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Grant of the King's, which by Length | 
of Time is ſuppoſed to be worn out, 
and that Grant was originally made 
for publick Utility, Fairs and Markets 
being inſtituted for the more conve- 
nient ſupplying the Subject with the 
Neceſſaries and Conveniencies of Life; 
and therefore every Subject that buys 
there, may very reaſonably be charged 
for that Conveniency with a moderate } 
: Toll; and the Lord hath the Advan- 9 
| e of the Toll as a Compenſation for 
the Miſchief done to his Soil by the 
Beaſts ſold: And as the Lord SOS | 
have diſtrained the Beaſts for * Damage 
Freaſant, if he had not ſuch Pair, ſo 
he may diſtrain for the Toll, which is 
in Nature of a Compenſation for that 
Damage; and hence it ſhould ſeem 
reaſonable. that where the Fair or 
Market ſubſiſts meerly by Grant from 
the Crown, as where the Fair is newly 
created by Grant, and Toll thereby 
Y given to the Grantee, that he may 
diſtrain for ſuch Toll; for + qui ſen- 
tit een yur re debet Onus; 


5 


3 BI FE 7-2 Y Bs > EF 99. 1 — 1 — 
* Noing Damage. 
1 + He * has he eee ſhould allo have 
the Burden. 


and 


The Law of DisTR RSSE A I 


* ( | 
and an Action of Debt would be no = 
125 but this Diſtreſs is only a | 9 


| Pledge to be . detained till Satisfaction 1 
aade, and doth not ſeem to be within x . 
| Us Statute to be l. 6, = - 


pr * a 1 be amerced, Dr. & stud. 
| and they. by Conſent aſſeſs a certain e | 4 
Sum on every Inhabitant for the raiſing © — 
1 and likewiſe agree that if it be | 
not paid by ſuch a Day, that certain W 
= Perſons appointed for that Purpoſe bx 4 
3 the Townſhip ſhall diſtrain for the 
Sum aſſeſſed on each Inhabitant. This 
is a lawful. Diſtreſs, becauſe: conſented 

and ſubmitted to by the Agreement of 
| thoſe Perſons who are to pay the Tax; 
and. the more reaſonable, becauſe the 

raiſing the Tax in that Manner is for | 1 
the Eaſe of the Inhabitants, in regard 4 
the publick Officer muſt otherwiſe | J 
m and collect the Amerciaments. 


3 ö | ; 


th. = Penalty: inflicted 1 A 8 5 88 | 
Breach of. a By-Law may be levied by Ro. Abr 566. 
Diſtreſs; but this only in Caſe where Dyer 321. pl. 
ſuch Remedy i is appointed for Recovery 23: = 
thereof by the Power that made the | 
By-Law, and at the Time the By-Law | | 
was made, becauſe the en only | L 
| | binds £7 | 
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The Law of Dr STRESSES, 
n 3 
binds the Members of that Community 


who make the Law, and therefore the 


Aſſent of every Member is preſumed 
in the Inſtitution of that Law, and 
conſequently the Penalty may be re- 


covered by Diſtreſs where the Parties 
Snkves have agreed to that Re- i 


medy ; but unleſs the Diſtreſs be ex- 


preſsly provided for by the Corporation, 


the Penalty can be recovered but by 
Action of Debt; but the Subject can- 
not be impriſoned for the Breach of 


any By-Law, though it be ſo expreſsly 


ordained by the Power that made the 
By-Law, becauſe ſuch Impriſonments 
are againſt * Magna Charta, and there- 
fore the By-Law appointing it is ſo 
far void as being 8 9 che Law of 
the Land. 


But hd the Corporation « can pre- 


| ſcribe in the Diſtreſs, they may law- 


fully diſtrain for the Penalty, becauſe. 


the preſcriptible Right is grounded on 


a By-Law originally appointing that 
Remedy for Recovery of the Penalty, 
and therefore is 8 e the M 


„* o 2 * 8 _ : 


2 2 — — —— C 2 


*The great Charter. ; 


The/Law of DrsrkESSES. 33 | 
Law on which it is grounded be by 
Length of Time worn out or loſt, 1 
bebyy. A Man may diſtrain Beaſts 3 1 
2 . Feaſant. This (according a mn R 
to Hita) is grounded on a particular = ol 
Cuſtom of the Realm, ＋ Si dicere po- 
terit Captor, ſays he, quod Fuſte cepit 4 
averia quia invenit Ila in ſua, & ſe- | 


cundum Conſuetudinem Regni imparcavit 
illa donec damnum fuum fuerit emanda- 
tum. But from whence: this Notion 
| was borrowed, or whenever intto- 
duced, 'tis bighly reaſonable that the 
Owner of the Land ſhould defend him- 
ſelf from Injury by driving out the 
Beaſts, and likewiſe detaining the 
Thing: that did the Injury in a publick 
Pound, till Compenſation be made for 
the Treſpaſs; for otherwiſe the Perſon 
injured might never find the Perſon 


— 
e e e e EEG ABBEY gr = . TTT 


whoſe Beaſts committed the Treſpaſs. } 

+ If the ou (Gaya he) could ** that he 1 j 
took the Beaſts juſtly, becauſe he found them 1 
upon his Demeſnes, and according to the (u 1. 
ſtom of the Realm impounded them _ he had . 
Recompence for his TE | } 
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The Law of DisTzzssts. 


IT. What Things are diftrainable. | 


Bro. tit. Dir The Diſtreſß, as is already obſerved, 
pl. 3. was anciently no more than a Pledge 
in the Hands of the Lord to compel 
the Tenant to pay the Service or per- 
form the Duty for which it was taken, 
and therefore at Comman Law could 
not be ſold, but like all other Pawns 
or Pledges was to be reſtored to the 
Owner when the Service or __ was 
| performed. 


4 VV 3 SY 
FF ad hs 


The Nature then of contratting by 
| Pawns or Pledges being that upon 
Payment of the Money for Security 
whereof they were given, the Pawn 
or Pledge ought to be reſtored to the 
Owner in the ſame Plight and Condi- 

tion it was delivered It —— 


| Ro. Abr. 666. if. That Money cannot be Fl 


(H) Pl. 4. ſtrained, except it is in a Bag, for then 
the Knowledge of the Bag, eſpecially 
if it be ſealed ſufficiently, ſecures the 
ſeveral Pieces of Money therein, fo as 
the ſame individual Pieces may be te- 
ſtored on Redemption of the Pledge. 


2dly, 


* — 
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| "Ha * Corn at Common . 17 | 
LI 15 could not be taken as Pledges for he — * 
Rent, becauſe all Pledges, were to be Ro. Abr. 666, 
WE returned in the fame Plight and Con- 667. 
dition as they were taken, for theſe e 
3 iſhed and ſcatter the Grain by being 
removed, and conſequently cannot be 
= reſtored in the ſame Condition upon 
the Redemption, For the ſame Rea- i 
fon Hay in 2 Cock or Barn could not I 
be diftrained ; yet at Common Law | 1 
Corn or Hay in a Cart might have 
been diſtrained together with the Cart 
itſelf, becauſe then the Pledge might 
have been removed without Damage 
to the Owner, and might likewiſe be LL 
reſtored in the ſame Condition it was Jy 
taken, the Whole being removed with : f 
the Cart; but this Law was found ink ; 
convenient to Landlords, and too great 1 
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an Encouragement to Tenants to with- ; 
hold their Rent, and therefore 'tis pro- 4 
vided by Stat. 2 V. 3. c. 5. That it ſhall? W. 3. e. 22, 4 
be lawful for any having Arrear of . j 
Rent to ſeize and fecure any Sheaves or | | 
Cocks of Corn looſe in the Straw or „5 ö 
Hay lying in any Barn or Gtanary, or . 
upon the Hovels, Stack or Rick, or — 
cheat upon any Part of the Land ; | 


or = 
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The Law of DisrxzSssES. 
or Ground charged with ſuch Rent, 


and to lock up or diſtrain the ſame in 


the Place where it ſhall be found in 


. » the Nature of a Diſtreſs until the ſame 
52 hall be replevied,” Se. 129-08 . 


za ly. Utenfils of a Man's Trade can- 
not be diſtrained, becauſe this would 


tend to publick Inconveniencies, and 


to the Ruin of particular Tenants, by 


taking away the very Means of their 


Support and Preſervation, and there- 


fore the Ax of a Carpenter, the Books 


of a Scholar, are not diſtrainable, 
while any other Diſtreſs can be had. — 
But leſt this Rule ſhould be carried ſo 


far as to privilege the Sheep of the 
Tenant, and their Beaſts of the Plough, 


they being the Materials of Huſbandry, 


to plough and manure the Land, and 
by that Means the Landlord be totally 


diſappointed of the Rents : This Mat- 
ter hath been ſettled by the Stat. 


3 . 3. Diiſtrictionibus Scac- 


curii, that no Man ſhall be diſtrained 


by the Beaſts of his Plough or his 


_ either oY the AE "oy other, 


63 ** 6 1 _— 7 
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* of -the Diftreſſes of wo Court of Exchequer. | 
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The Law.of DtsTaRESS#'sS! 


While there is another ſufficient Diſtreſs 


unleſs for x Damage Fraſant, in which 
Caſe the Thing that does the 1 


muſt make are 71 


Abh. Things ſent to publick 3 — Q Lit. 47. 
of Trade, as Cloth in a Taylor's Shop, Salk. 249. 


Yarn in a Weaver's, a Horſe in a 


Smith's Forge, and the like, are not 
diſtrainable ; for tis of publick Utility Lad. NY | 
that the Shops of Traders ſhould be 386. 

privileged from the Lord's Diſtreſs for 


his Rent ; for otherwiſe no Man could 


ſupply himſelf with the Neceſſaries of 


Life without the Danger of loſing 
them for another's Debt, and therefore 
the Landlord cannot diſtrain theſe 


* for the Rent of the Shop. 


= $. a Clothier put Wool to B. a Cro. Eliz. 
Spinner to ſpin, and afterwards F. S. 
comes with a Horſe to bring back the jey. 


Yarn; but B. having no Weights in 


| his own Houſe to. weigh it, F. S. 
took his Horſe and went with B. to 
the Houſe of C. to get the Yarn weigh- 
ed, and C. ,s Landlord, while the Varn. 


* Doing Damage. 


Rea ad v. Bur- 
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was weighing, came and Aiſtrained the 
Yarn and the Horfe of J. S, for C's 
Rent; but the Diſtreſs was held un- 


lawful, becauſe if the Yarn had been 


weighed either in B.'s Houſe, or in a 
* publick Weigh- honſe, it had been un- 
queſtionably privileged for the Eneou- 
ragement of Trade: So in this Caſe 


the Deſign of bringing the Horſe and 


Yarn into the Houfe of Ci being only 


in the Way of Trade, that Defign ſe- 


cures them from a Diſtreſs in the 
Houſe of C. as much as if they were 
in a blick Weigh- - houſe, we As 4 
Horſe that brings Corn to a Market, 
and is put into a private Yard while 
the Corn is ſelling cannot be diftrained, 
becauſe the Purpoſe of bringing the 
- Horſe is * pro bono publice, and in the 
Way of T rade. 


1 But if a  Stranger's Beaſts be upon 


66 
Co Lit 47.b. wiſe, though they be not levant and 


2 Saund. 289, courcdant, the Lord may diftrain them, 


290. 


See Raym, not only for Rent, but for the acci- 
197-8-9. dental Services of Heriots, Amercia- 
ments in Leets, Se. 


"* e the publick Goo 


Ro. Abr. 668, the Lord's Lands by Eſcape or other- 


N 
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This Rule was obſerved in the Civil 
Law in the * Prediis Urbanis, but | 1 
not in Prædiis Ruſticis.— But 2 
when the Forfeiture of the Feud which | | 
originally accrued to the Lord by not 0 
anſwering the Services was changed _—_ 
into a Diſtreſs, this was thought a mild 1 
Alteration, and the Diſtreſs was the # 
rather extended by our Law to Strangers f 
Cattle for the Recovery of the Services ; 
to prevent any Trick in the Tenant, = ö 
who might otherwiſe diſappoint the 1 
Lord of his Remedy by grazing and BD g 
ſtocking the Land with other Mens — 
Cattle: And if the Stranger ſuffers 
tis thought his own Default for ſuffer- 

ing his Cattle to treſpaſs on another's 
ll. e 

And this Rule hath been carried ſo 2 Stund. 289. | 

far, that if a Freeholder be bound to T ie. 4 
repair his Neighbours Fences, and lets 8e Ne Ar. 
the Land, and the Leſſee ſuffers the 668. pl. &, 7. Þ 
Fences. to decay, whereby his Neigh- "PT E 
bours Beaſts enter and come upon his ' = 
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The Law of DisTREB88s;. 


Lands, yet the Freeholder may diſtrain 
— theſe Beaſts thus eſcaped! for Rent. 
But the Reporter obſerves this to bea 
' hard Law ; for though it be reaſonable, 
that the Lord of the Manor who is 
no way concerned in the Fence ſhould. 
diſtrain Beaſts thus eſcaping, yet tis 
not therefore juſt that the Freeholder 
who is obliged to ſee the Fences kept, 
ſhould be ſuffered to take —— of = 
his own Wrong, : 


% 


0 ib bach best eld eee 
MW » Stranger puts in his Beaſts to graze for 
Joyce. a Night, by the Conſent of the Leſſor, 
2 Ventr. 50. and Licence of the Leſſee, yet the 
2 Lutw. 1161. Leſſor may diſtrain them for Rent due 
S. C. out of thoſe Lands which he conſented 


But note, the the Beaſts ſhould graze on, becauſe, the 


Grazier was 
afterwards Conſent for putting in his Beaſts was 


relieved in not a Waiver of his Right of diſtrain- 
2 ing, unleſs it had been expreſly agreed 
Fraud in che ſo; for being but a Parol Agreement 
W SM could not alter the original Contract 


Prec. Chan. 7. between the Leſſor and Leſſee, from 
which the Power of * ariſes. 


Note; Thoſe Beaſts were driving to 
the Market of London, and only grazed 


one * "ew on theſe Lands on the Road ; 
Th!  , ond 


and it was diſputed in the Caſe whe- 
ther their being on the Road to that 


Market ſhould: privilege them, and it 
becauſe 


was reſolved it ſhould not, 
then ſuch Privilege muſt extend thro 
the whole Kingdom, which would lay 


too great a Reſtraint on Landlords; 
and the Privilege of Trade is local, 
and only relates to the Place where the 
Market is kept; therefore the ſafeſt 


Way is to drive all Cattle to publick 
Inns; and then they are privileged. from 
al EY 


. But for a Rent-Charge the Grantee 
cannot diſtrain a Stranger 
they are levant and couchant, For 


r's Beaſts until 


this Rent doth not ſtand upon a feudal 
Title (as the Rent-Service) but is ſaid 
to be againſt common Right, 
elſewhere obſerved ; and therefore the 


Stranger's Beaſts: muſt be ſo long reſi- 


dent on the Lands, out of - which the 
Rent-Charge iſſues, that Notice may 
be preſumed to the Owner of them, 
that is, they muſt be lying down and 
riſing up on the Premiſſes for a Night 
and a Day, without Purſuit mon mY 
mn Owner of Wan f 


* 


And 


as is 


a 


2 Leon, 7, 8. 


The Law of DrerTazs 1. 


ab 


Bro. tit. Diſtr. e it cats the Sheriff "Faber 
pl. 40. the Beaſts of a Stranger on my Land 
for the Iſſues forfeited by me in the 
King's Courts for my Non- appearance; 
for the Iflues forfeited: by my Default 
Bro. tit, Diſtr, create a Debt to the King, — is ta 
Pl. 3. be levied on my Land, becauſe the 
Obligation on me to appear on the 
Summons in the King's Courts ariſes 
from my being Proprietor of fuck 
Land, and I am ſummoned to appeat 
on the Penalty of forfeiting ſo much of 
the Iſſues of that Land which creates 
the Obligation on me, and therefore 
whatever is found on that Land ſſiall 
de anſwerable for the Iſſues en 
by me. 


— 


co. Lit. 47: b. gthiy. | Whatever is Part 10 the ow F 
hold cannot be diſtrained, for what is 
Part of the Freehold cannot be fevered 
from it without Detriment to the 

| Ting itſelf in the Removal, and con- 
ſequently that cannot be a Pledge t that 
— be reſtored in Aatu = to the 
_—_ 


© 


Beſides, what is fixed to: the 9 
ä woe is Part of the Thing demiſed; 
1 but 


- 


The Law of DTS TRTSSEE 43 


but the Nature of the Diſtreſs is not 
to reſume Part of the Thing itſelf for 
the Rent, but only the Indufa and 
uta upon the Soil or Houſe, Hence 
= it is that Doors, Windows, Furnaces, 

= Ec. affxed to the Freehold, are not 
diſtrainable. 5 


80 a Miliſtone v not diſtrainable Bro. tit, Diſtr, 

5 — it be removed out of its proper F. 23. 
Place in order to be picked; becauſe 

fach Removal is of Neceflity, and the 

Stone ſtill continues Part of the Mill. 

So it is of a Smith's Anvil on which 

he works; for this is accounted Part 

of the Forge, though it be not actually 

fixed by Nails to the Shop. 5 


thy. What is in the Hands og Co, Lit. 47. a. 
- actual Occupation of another cannot be = pong 
diftrained ; for that cannot be a Pledge Pu 
to me which another has the actual 
Uſe of; and conſequently the Diſtreſs 
which follows the Nature of the Pledge > 
cannot be of thoſe Things which can- 
not be reduced into the actual Pofleſ- 
ſion of the Perſon diftraining ;- there- 
fore the Ax in a Carpenter's Hand, or 
the Horſe | on which I am riding, can- 
not 


4 


not * Aitrained, * they are * that 


* Filed by a 

| ahh. 3 in he Cuſtody p the 
Law are not diſtrainable; for tis * ex 
vi termini. repugnant, that i it ſhould be 
lawful to take Goods out of the Cu- 
ſtody of the Law.——And that cannot 
be a Pledge to me which I cannot 


bring into my actual Poſſeſſion. Hence 


3 H. 7. 1. 


it is that Goods diſtrained for Da- 
mage Feaſant cannot be taken for Rent, 
nor Goods in a Bailiff's Hands on an 
Execution, nor Goods ſeized by Pro- 
ceſs at the Suit of the King; nor wil 
a Replevin lie of them. = 


But if a Replevin come after Goods 
are ſold on the Execution, the Defen- 
dant muſt claim Property, for then 
they are out of the Cuſtody of the Law 


in the Hands of a private Perſon. 


Having thus ſhewn what tries, are 


diſtrainable, before we come to con- 


— „ 


* From the Term itſelf. 
95 Doing Damage. 


fider 


The Law of DrsTRESSES. 45 


fider the Pound, which is the common 
| Repoſitory for all Diſtreſſes, it will be 
neceſſary in this Place to obſerve theſe 
bred in general of Diſtreſſes. 1 f 


| When we Werk of Chattels not 
diſtlainable, it muſt be underſtood not 
diſtrainable for Rent; for all Chattels 
whatever are diſtrainable“ Damage 
Fraſant, it being natural Juſtice that 
whatever doth the Injury ſhould be a 
Pledge to make Compenſation for it.— 
Therefore all Chattels are liable to co. Lit 477 
make Satisfaction for the Treſpaſs by Sid. 449. 
them committed; and hence it is that 
the Utenſils of a Man's Trade, Stacks 
of Corn, and the Horſe on which a 
Man rides, are diſtrainable * Damage 
Feaſant, and the Horſe may be led to 
the Pound with the Rider on him. 


c No private Perſon can diſtrain 2 Inſt. 13 1. 
Beaſts off his own Land on the high 
Road ; ſo is the Statute of Marlbridpe, 
4 2 | IT liceat ex quacunque 


8 8 md 
No one ſhall on any Account take Di- 
ſtreſſes out of his Fee, nor in the King's High- 
way or common Set, except the King, Sc. 
e 


46 5 The Law of DisTax8586. 


Cauſa di Arictiones facere extra Feudem 
Jum, nec in Reægid vid, aut Communi 
Stratd, aifi Domino Regi, &c. For 
the high Road is privileged for the 
Convenience and Encouragement of 


Commerce; but though Chattels or 


| Pledges on the Land only are to an- 


ſwer the Lord's Rent; yet if the Lord 
comes to diſtrain, and the Tenant fee- 
ing him drives the Cattle off the Land, 

the. Lord may follow the Beaſts and 
diſtrain out +; his Fee, if he had once 
a * View of his Cattle: on his Land. 
But if the Beaſts go off the Land of 
themſelves, — the Lord ſeizes 
them, he cannot diſtrain them after- 
wards, as he might where the Tenant 
drives them off: For the Tenant by 
his own Wrong cannot prevent the 
Lord of his Right. 8 <7 


Dre. & Stud. 3d. A Man cannot difienin. f in the 
25.2. Nig ht for Rent, becauſe the Tenant 


1 bach nat 1 Natice to make 4 


—_—_ 


* — — * 
% 


— 


. 


* Altered by a * c. 14. ay Landlord may 
ſeize in five Days after Leſſee has conveyed them 
off the Land; and by r1 Geo, 2. 6. 1 


Time is enlarged to thirty Days. 


1 F Tender 


. - 


The Law ef DisvaissEB. 


Tender of his Rent, which poſſibly he 
might do to prevent the impounding of 
his Cattle. — But a Man may diſtrain 
in the Night Beaſts * Damage Feaſant, 
XZ becauſe the Beaſts might efcape before 
= Morning, and then he would have no 
be for the Injury. 


e, Diſtreſſes 3 not to yes ex- 
ve but in Proportion to the Duty 
diſtrained for. This is prohibited by 
the Statute of Marl bridge, c. 4. + Di- 
Arictiones znfuper fint nationals & 
i ox nimium graues; & gui diſtrictianes 
Fecerint een grouites amerci- 
T N | 22 


Thus if the Lord diſttain Wo or 
three Oxen for 12 d. this is unrea- 
ſonable; „ 

an Ox for a ſmall Sum where a Sheep 


47 


2 Inſt. 106, 
107. 


r 2 Inſt. 107? 


Ro. Abr. 6 


or a Swine may be had, this is an ex- 
ceſſive Diſtreſs. — But if there be no 


other Diſtreſs on the Land, then the 


alt of ong entire Thing, though 


A — a 


, 9 Piber 6 ſhould he reaſonable, 
and not too heavy; and they who ſhall take 
unreaſonable Diſtrelles ſhall be ſeverely amerced, 


of 


The Law of DIS TR Es SES. 


of never fo. (great Value, is not un- 
reaſonable. f 434.1 0 n 
f 3 1a 
3 — Ry No Diſtreſs for + Hue Haig, or 
for the Expences of Knights in Parlia- 
ment can be exceſſive, becauſe theſe 
are Services of ſuch ibflute: Neceflity 
to the Publick, that Men cannot be 
under too great an 2 to _— 
form them. 


48 


Ro. Abr. 65. 575. No Man is ee to give 
Notice of his having taken a Diſtreſs, 
becauſe the Tenant muſt know the 
Arrears that are due, and therefore at 

nis Peril muſt take Care to pay them, 

ſo that it is his own Default that ſub- 

i!iliects the Land to the Lord's Diſtreſs ; 
beſides the Law has appointed a pub- 
lick Pound for keeping the Diſtreſs, 
where the Tenant by reſorting may 
have Notice. 
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But 94, Whether Notice muſt ot 
be given of dead Chattels, which muſt 


be kept in a private Pound. 


| Spelm, Gloſſ. The next Thing to be <onfilered 
447- is where the Diſtreſs, which is but a 
Pledge, is to be kept, and that is in 

the 
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Armi ter concluſa, gud Noci va in  frugt- 


I Si quis peculium alienum in Meſſe ad- 


than a publick Priſon for Goods and 


* " 
; . a 1 *4 
WY POR 3 2 CS ; NR 2 1 


: confined with . Railing, in which Cattle deſtruc- 
tive of the Corn and Farms are penned up as it 
were in a Priſon.— But you may hence learn 


The Law of DIsTRESSBES. 49 


| the Pound. This is deſcribed by 
Spelman in theſe Words: * Parcus eft 
Stabulum, vel area Anguſtior Repagulis 


bus pradiiſq; pecora tanquam in car- 

cere Coercentur.— Parci autem uſum 

4 Continente traduxiſſe Saxones noſi ros 

binc intelligas, quod in Ripuariorum 

legibus jam olim utfote ante doo vel 
goo Annbs reperitur, (Tit. un 


n —— ETD Tn dn 
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prebenſum ad Parcum minare non i per- Gall. mener. 


allen. 15 Sol Culpabilis Judicetur. 
The Ponal then being nothing more Co. Lit. 47. b. 


Chattels, is either || Overt or Covert; 


® A Pound | is a Stall or narrow Place doliy 


that our Saxons detived the Uſe of Pound from 0 
the Continent, in as much as it is found now 4 


about eight or nine Hundred Years ſince among 


the Laws of the Repuari, Tit. 82. S. 2. | 1 
+ If any one ſhould prevent ſtrange Cattle b &} 
caught among the Corn from being drove to the I 
Pound, he ſhall be aGudged guilty to the Value h: 
of 1 — Pence. | 1 
8 8 OS | ih. 

F 1855 ſe, | - = | hy 

| E .. £8 1 


50 


2 Inſt, 106. | 


The Law of Diers 8. 


Chattels (KRrained, ate regu- 
larly to Put in the Pound * Overt, 
becauſe the Owner at his Peril is to 

ſaſtain them, and therefore they buht 
to be put in ſuch an open Plate as that 
he may have Reſort to o chem oe. that 
EDO | 3 | 


At Common Law a Man -iphe 
have impounded his Diſtreſs in what 
Country he pleaſed; but this was found 
very — — to the Owner, who 
was thereby at a Loſs where to find 
them, either to feed the Beaſts or to 
replevy them: This Miſchief was pro- 
vided againſt by the Statute of Marl- 
zridge, c. 4. 7 Nullus de cetero faciat 
ducere diſtrictiones quas fecerit extra 
eee in quo Capt fuerint. 


Vet upon this Statute it hath been 
"held, that where the Tenancy is in 
one County and the Manor in another 
ee the Lord Oy arne Uſe Bi. | 


'+ No one for the future thall cauſe the Di- 
ſtreſſes which they have made, to be drove out 
of the County in | which uy were taken, 


I ſtreſe 
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out of the County 


of the Miſchief provided ane by this 
| A. Fe 39 


i But bow by che Statute of 1 & 2 Pl. | Car. 1. Sell, 
& M. c. 12. no Diſtreſs of Cattle is 1. abr in 


The Law of DisTRESs SES. 


where the Diſtreſs 


was taken; becauſe the Tenant by at- 


tending the Manor Court is preſumed 
to know every Thing tranſacted in the 


Manor; and therefore this Caſe is out 


to be driven out of the Hundred or 
Barony where the ſame is taken, ex- 
cept it be a Pound Overt within the 
ſaid Shire, not aboye three Miles from 
the Place where the ſame is taken; nor 
ſhall a Diſtreſs be impounded in fovenal 


Places whereby the Owner, may be con- 


ſtrained to ſue ſeveral Replevins, on 
Pain to forfeit to the — aggrie ved 


five Pounds and treble Damages. 


Dead Chattels, as Houſhold Dom Co. Lit 47. b. 

Fc. which may receive Damages by. Ro. . 25. 
the Weather, muſt be put into a Pound 
＋ Covert, otherwiſe the Diſtrainer is 


anſwerable for them if —— be damaged 


>. _— 8 Pry OF IT OE WIT INIEITIg — Oy har don eated, uh n _— 7 


ſtreſs to the Manor Pound though it be 


51 


N | 


32 The Law ef Disranbers: 


er ſtolen away, and this Pound + Co- 
vert muſt be Wee aces mn in tho 
| n County. 0 45 


But Beaſts roy is Gia) ought to be 

nt in a publick Pound ; for if they be 

— placed in a private Pound the Diſtrainer 
| muſt keep them at his Peril with Pro- 
viſion, for which he ſhall have no 
Satisfaction; and if they die for Want 

of Suſtenarice the Diſtrainer ſhall an- 
ſwer for them. But he cannot in 
any Caſe make any Uſe or Advantage 
of the Thing diſtrained, whether it 
lies in a Pound “ Overt or -+ Covert, Þ 
either by working or milking the 
Beaſts, though it were for its Eaſe and 
Benefit; becauſe the Diſtrainer has 
only the Cuſtody of the Thing as a 
Pledge, and therefore is not to make 
Uſe of it, but the Owner may make 
9 of it at his Pleaſure. 5 
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"Ro. "HER The Diſtrainer cannot tie or r bind a 
| Beaſt in the Pound though it be to 
prevent its Eſcape, for the Beaſts in 
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T he Law of DisrRESSEs. 
Pound are in Cuſtody of the Law, 


which intends the Preſervation of the 
Pledge, and therefore the Diſtrainer at 
his Peril muſt do no Act that tends to 
the Hurt or Deſtruction of them. If 


2 Diſtreſs be taken without Cauſe, a 


Stranger cannot reſcue them from be- 
ing driven to Pound; but the Owner 
may make Reſcue before they are im- 
pounded, — But after the Beaſts are 


impounded, the\Owner himſelf cannot 


reſcue them, unleſs he find the Pound 
unlocked, for he cannot break it open. 
—— The Reaſon is, that the naked 
Poſſeſſion is a Title againſt any Perſon 
but the Owner ; but the Owner has a 


Title, and therefore may take the 


Beaſts at any Time, but he cannot 


break the Pound the Law bath a 


FFF 5 
In Sir Jade Strange's 2 pub- 


liſhed fince the Author's Death, are 


the following Caſes. 


1. The Landlord muſt remove the 
Goods at five Days End, or is a Treſ- 
paſſer. Griffin v. Scott, Strange 717. 
Ld. Raym. 1424. See 11 Geo. 2. c. 19. 
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OF THE 


EPLEVIN 


CHAP. N 


AVING in the foregoing 
Chapter ſhewn in what Caſes 
- a Diſtreſs or Pledge may be 
taken, and how it is to be diſpoſed of, 
the next Thing in order to be treated 


of is the Remedy given the Party to 


controvert the Legality of ſuch Cap- 


tion, in order to bring back the Pledge 


to the Proprietor in caſe that the Di. 
ſtreſs were unlawfully taken, and with- 


out juſt Cauſe ; and this being a Writ 


of great Uſe, and every Day's Practice, 
deſeryes a very full Conſideration. 


Spelman 
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Spelman | in hi Glſary deſcribes it 


17 Gloſt, thus: * Replegiare eſi rem apud alium 
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Detentam Cautione Legitimd interpofitd 
redimere——— Et bac Cautio eſt ſtipu- 
latio in forma Furis adbibita, de anch 
Juri et fiſtendo- ſe foro; dictum autem 
Replegiare guafi revadiare, hoc eſt Va- 
dium vel pignus unum loco alterius Suge 


gerere & conſiituere, 


| Or, in other Words, a 1 18 
a juſticial Writ to the Sheriff complain- 
ing of an unjuſt Taking and Detention 
of Goods or Chattels, commanding the 
Sheriff to deliver back the ſame to the 
Owner upon Security given to make 
out the — of ſuch Taking, or 
elſe to return the Goods and — 


— 


e deines 


dy another by the Interpoſition of a Ta Pro- 


— 000 


—— — — — 
5 —— 
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viſion. And this Proviſion is a Stipulation 
 _ exhibited in a forma] Right, to ſtand to that 
gy is fide e in Court ; but to re- 
plevy is ſaid as it were to regape, that is to ; 
_ - alledge or aflign a Gage or Pledge at obs 


Place, 


"ap 


Under this Head is to be conſidered; 


mon Ae, and the er arne that 
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. or ah Duty of the Sheriff in 
the Execution of the Replevin; and 
herein of the Pledges. 


III. Of the Proceſs to make the 
Defendant appear. 5 


IV. Of the Proce A white ns Goods 
are elvigned ; and herein of the Writ 
of Withernam. f 


v. or che Proceſs and 83 
where the Defendant claims Property. 


' VI. Of the Proceſs, as well for the 
Plaimiff as Defendant, in removing the 
Replovie from the inferior Courts. 


VII Of the. Replevin itſelf; and 


herein are to be conſidered, 


lies, 


I Hlbw'theReplevin: ſtood at Com- 


1. For whom and in what Caſes it 


2. The 


2. The else in 3 d 
3. The ſeveral Pleas in this ARtion, = 


4. The Jaan in this py one w | 
whether for the Plaintiff or Defendant ; 
and herein of the Writ * de Retorno 
babendo, and the Writ of ſecond * 


liverance. 


ee 
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VIII. Of the Writ of Recaption; 


. 10 conſider how the Replevin 
ſtood at Common Law; and here it 
2 Inſt. 140. is firſt to be obſerved that the Replevin 
Reg. 51.2. Was at Common Law a juſticial Writ, 
that is, gave the Sheriff a juſticial 
Power to determine the Point com- 
plained of in the Country, whereas 
other Writs gave him only a miniſterial 
Power. This juſticial Power is taken 
from theſe Words in the Writ: + Et 
eum juſte deduct facias — by which 
the Sheriff is made Judge, whether the 
T King be REY or not; and this was 


— W "9 Y 


* Of, having the Return. 155 
+ And ſhall cauſe it to be carried on jafity.. 
MT. N bighly | 


| The Law: of RR PLEVINS. 


highly reaſonable, that this Remedy 
might be ſpeedy, leſt the Party ſhould 
want his Beaſts for carrying on of his 
Huſbandry; and therefore not to have 
formed this Writ Juſticial would have 


61 


been not only detrimental to private 


Perſons, but to the Damage of the 
Commonwealth. Hence it is called 
* Peſiinum Remedium. Beſides, it 
would have been of great Trouble and 
Expence to private « Perſgns to have 


taken the Determination © theſe Sort 


of Complaints, which muſt have ha 
pened every Day. out of the Neigh- 
bourhood. And yet the Manor Court 


was not truſted with this Power in any 


Cauſe between Lord and Tenant, be- 
. cauſe the Lord was not to be Judge in 


his own Cauſe, 


240 'Tis to be obſerved that there 
are two Things complained of in this 
Writ, v:2. The Taking and Detention 


of the Pledges, as the Words of the 
Writ expreſs it — f Que cepit & in- 
juli detinet — But what is principally 


——— 


* A ſpeedy Remedy. 
+ Which he 1 and d detains. | 


con- 


* 
N 
oe 
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= controverted in the in, is ue - 
| ther the Taking be juſt-0 or not. For 
= Dr. & Stud. there are but two Caſes wherein 2 Di- 
= . 2 juſtly taken, whether for Rent 
8 _ or * Damage Fraſunt, can be unlaw- 
4 3 Co. 146. b. fully detained. The firſt is where the 
W Cro-Eliz-813- Arrears of Rent, or Amends for the 
OO Damage is tendered to the Party: di- 
3 | training; and this Tender muſt be 
1 made before the Beaſts are net 3 
\ for when the Beaſts are in the 
of the Law, the Perſon diſtraining 
cannot be ſaid unlawfully to detain 
what is in the Cuſtody _ Care of 
the Law. | 


+ 295 we 
—Ü—U— — 


= And ee is, that if a Tender be 
W | made after impounding, and the Beafts 


= die in Pound, the Owner ſhall bear 
the Loſs, becauſe ſuch Tender comes 
too late to fix any Fault or Injuſtice 
on the Perſon diſtraining. But if the 
Tender had been before the impound- 
ing, it ſeems the Diſtrainer is anſwer- 
able, becauſe the e is un- 


lawn ful. 


— 


Doing Damage. 


The Law of R PLEY INS. 


* 


Bur tbel it is to Wn Abl that 
the Tender of Amends muſt be pleaded <'2 
to the Lord himſelf, and not to the 
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Co. 76. « 


El. 813, 
Rol. Rep. 258, 


Browal. 173. 


Bailiff, who makes Connſance: of the 


Cauſe of the Caption: and Detention in 
the Right of the Lord, and that Right 
is not batred by a Tender to any other 


than the Lord bimſelf. Bat if a 


Tender be pleaded to the Lord, and 
they give in Evidence 'a Tender to the 


Lord's Bailiff, Where the Lord was 


preſent, that won't maintain the Plea, 


becauſe the derivative Power of e 


Bailiff ceaſes where the Lord is preſent, 
and they ought to prove the Tender to 
that proper Perſon to whom the 


Amends belong, and who was ready 


to receive it. But if they plead a 
Tender to the Lord, and prove a Di- 
ſtreſs taken by a Bailiff, the Lord not 
being preſent, and prove the Bailiff to 
be the uſual Receiver of the Lord ; 
2y. If that will not be a Proof of 
ſufficient Tender of Amends to the 
Lord himfelf? ? 


The ſecond: Caſe where * Detainer 


2 Inſt, 107, 


is unlawful, is where the Avowant 341. 


hath Return irrepleviſable, and the 
Owner 


64 


The * of RETLZV IVI 
e of the Beaſts tender all that 


appears to be due on the Judgment in 
the Avowry, the Detainer of the Avow⸗ 
ant is unlawful, and the Owner may 


have his Action of Detinue for the 
Detainer after the Tender made: For 
though by the Judgment the Return is 
made irrepleviſable, yet that is no final 
Condemnation of the Beaſts or Goods 
diſtrained, for they are ſtill to be con- 
ſidered as Pledges in the Hands of the 


Avowant, and therefore in their own 


Nature liable to a Redemption upon 
Payment or Satisfaction of that Rent 
or Damages for which they were ori- 
ginally taken, — My Lord Coke aſſigns 
another Remedy for the Owner to re- 


cover his Beaſts, and that is upon Sa- 
tisfaction made in Court to have a 


Writ for th their Delivery. 
. The Form of this Wit. 


The Detention then being com- 


plained of in this Writ, it may not be 


improper to look into the antient 


Method of trying ſuch unlawful De- 
tention, and what Remedy the Owner 


of the Beaſt has for it at this Day, 


The antient Method hag trying the Le- 


gality 


The Law of REPLEVINSõ. 

Z | pality of the Detention was very in- 
F convenient, for the Plaintiff in Reple- 
'vin was to have his Suitors ready to 
prove _ that he offered a _ 


under that Notion as a Pledge ſuffi- 


cient, and the Lord was then put to 


his Law-Wager, that the Pledge of- 


fered was not ſufficient to anſwer the 
Debt ; ſo that it was totally thrown 
upon the Lord's Conſcience to deter- 


mine of the Sufficiency of the Pledges; 


and this Method of Trial was antient- 
ly practiſed and allowed, becauſe 
originally the Lord might have ſeized 
the Land for Non- performance of the 


| Services, and therefore when the Ri- 


gour of that Law was mitigated by 
turning the Forfeiture into a Diſtreſs, 


it could not be thought any unreaſon- 


able Favour of Indulgence to the Lord 
to make him Judge of the Sufficiency 
of the Pledge which was to be put 


into his Hands while the Suit depend- 
ed, becauſe the Lord in all Events 


ought to be ſafe, 


This Account of trying the Legality 


of the Detention is given by Bracton 
in the following Words, 


* Q& 
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Si autem defenderit detentionem 
injuſlam, & querens ſectam habeat 


fatim ad manum que examinata in 
omnibus concors fuit, & quod omnia 


fatta 15 nt Tub eorum preſentia, tunc 


vadiabit defendens legem ſe duodecima 
manu, in qua fi defecerit incidet in 
manum Vicecomitis, & refſtituet querenti 
damna ſua que habuit per illam deten- 


| tionem; fi autem legem fecerit Domi- 


nus, tunc quietus recedet, & querens in 


miſericordia, fed nulla damna recupera- 
bit, & returnabit Domino averia cap- 
ta. — The Lord recovered no Dam 


| where he prevailed on the Law-Wager, 


becauſe the Lord had no Damage 


r 88 1 I 1 1 "re + 1 1 N . * 4 * 2 2 


Lig: 15 if he Wo 4 the unjuſt Deten- 


© Bon, and the Plaintiff ſhould have u Suit imme- 


diately at Hand, which being examined, agreed 
in all Reſpects, and that all the Facts were in 
their Preſence, then the Defendant ſhould wage 
his Law by twelve Men, in which if he failed, 
it fell into the Hands of the Sheriff, and be 
ſhould reſtore to the Plaintiff his Damages which 
he had by the Detention; but if the 3 pre- 


vailed in the La- Wager, then he ſhould depart | 


quiet, and the Plaintiff in Mercy ; but ſhould 
recover no Damages, and ſho return to the 
Lord the Beaſts taken. IL 2 


where 


1 1 
„„ 80 
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where the Tender proved inſufficient. 
But if the Lord prevailed not on the 
Law- Wager, the Plaintiff in Replevin 
had his Damages, becauſe he really 
was injured by the Lord's Refuſal, in 
loſing the Uſe of bis Beaſts or Goods 
which he bad a Right to upon the 
ſufficient Tender. . 
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But the Legality of the Detention Pr. & Stud. 
depending entirely on the Sufficiency of C10 Ein. 8:4; 
the Tender, a more equal and better N. B. 69. b. 
Method of Trial was found out by the 
Conſcience of Twelve diſintereſted 
Men, no Way concerned in the Event 

of the Trial. And the Point comes in 

Iſſue in the following Caſe ; Where the 
Lord impounds the Beaſts notwith- 

ſtanding the ſufficient Tender of the 
Tenant, the Tenant hath no Way to 
recover his Cattle but by his Writ of 

Replevin; for if he takes them out of 

the Pound himſelf, he is liable to an 

Action for breaking the Pound: This 
puts the Lord to his Avowry, wherein 
he muſt ſhew the Cauſe of his Tong 
and Detention z to which the Plaintiff 
in Replevin replies, That after the 
Taking, and before the Impounding, 
he made a ſufficient Tender, and there- 

3 S- , upon 


on; 
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upon it ſhall be tried by a Jury whe- 
ther the Tender was ſufficient, and if 
it be found ſo, the Plaintiff in Replevin 
ſhall have Damages for ſuch unlawful 
Detention. x. 
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But 3 by the common 2 i 
this Writ was made juſticial for the 
Eaſe of the Subject, and the more 
ſpeedy Adminiſtration of Juſtice, yet 
the Subject (both Lord and Tenant) 
was expoſed to many Difficulties and 
Inconveniencies in the Progreſs of the 
Suit, which were afterwards removed 
by ſeveral Statutes. F or, 
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2 Toft. 133. /. The Replevin at Common Law 
5 Mod. 253. was only by Writ, and this Applica- 
tion muſt be to the Chancery, which 
was too tedious for the diſtant Parts of 
the Kingdom. 


Stat. Math, To make this Remedy therefore more, 
c. 21. expeditious, tis provided by the Statute 
of Marlbridge, c. 2 1. * Quod fi Averia 


TD nu That if the Beaſts of any | Perſon are 47 BE | 
and unjuſtly detained, the Sheriff after Com- 
plaint made to him may deliver them without 

1 the Impediment or Contradiction of him who 
had caken the faid Beaſts. | 
 alicujus 


1 * „ 1 e ? # * - 


The Law of REPLEVINxsS. 69 1 
alicujus capiantur & injuſte detineantur, 8 | 
Vicecomes poſt querimoniam ſibi faftam ea 2 Inſt. 139. 
Ine Impedimento, vel contradictione ejus | 

qui dicta averia ceperit, deliberare poſ- = 
At. By Force of this Statute the Se- —_ 
_ riff may hold Plea in Replevin by Plaint | 
of any Value, as he might at Common 5 
Law on a Writ of Replevin, the Writ " of 
of Replevin being a Juſticies or Com- \ 
mien for that Purpoſe. : ; 


And to take away all the Delays r. N. B. bs 4 
that attended the Replevin by Writ, 04 — 3 
the Sheriff by this Act may upon Com- oy 
laint made command his Bailiff either 

by Word or Precept to replevy the i 


Plaintiff's Beaſts, for poſſibly the Sheriff i 
cannot write (which was frequently the Nl; 
Caſe in thoſe Days), or has not the j 
Materials of writing with him, and | 
this the Sheriff may do out of his Bro. ti. Rel 1 
County Court: For this Act being Fr. 45 «2 9 
made for the more ſpeedy Adminiſtra- 0 


tion of Juſtice, hath received the moſt 
favourable Conſtruction. For it would 

be very inconvenient that the Owner 

of the Beaſts, for whoſe Benefit the 

Act was made, ſhould ſtay till the next 
County Court, which is held from 
Month to Month; but then the Sheriff 

| F 2 5 muſt 
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wuſt enter the Plaint at the next Court, 
that it may appear on n the ** of the 
Court. 


_ 2dhy. 1 Miſchief at 3 
Law was, that the Replevin being juſti- 
cial, and determinable in the County 
| Court, if the Plaintiff in Replevin 


leaded to the Lord's Avowry that the 
— was * Hors de ſon Fee, the 


inferior Court had no farther Conu- 
fance of the Action, becauſe this Plea 


brought the Freehold in queſtion, 
which the County Court *not being a 


Court of Record had no Power to try, 
and therefore could not proceed; by 


which Means the Lord was left with- 


out Remedy to recover the Beaſts as 


his Pledges, becauſe the Court could 
not determine the Point on which the 


Return was to be made; this was re- 
medied by W. 2. c. a. which gave the 

Lord a Pone to remove the Cauſe into 
the King's Courts, where that Plea 
might be tried, and the Lord be eſta- 
bs hed i in 1 the Poſſefion of his . 


0 5 * 
- 


C Out of his Fee. 


and \ 


Feet 
3 


ene 
8 we ſtill have the Pledges * & Retorns 
Labendo retained for Ne 5 5 


A third Miſchief at Common W 1 
was, that when the Avowant had ” 
Judgment for a Return of the Beaſts, — 
he had frequently no Benefit by his : 

Suit, becauſe it frequently happened N 
that, pending the Suit, the Tenant had - | [ 
ſold: the Cattle delivered to him on the 3 

| Replevin, and became inſolvent. This 3 | 
Miſchief aroſe from this, that the ä 
Sheriff could only take from the Plain- A 
tiff + Plegit de proſequendo in this as 1 
in other Actions, which Pledges were # 
only to anſwer the Amerciament to ts | 
King ＋ pro falfo Clamore, and looked | « if 
no further: And even theſe being very — 
well did ſoon degenerate into Form. | 

To remedy this Inconvenience the ſaid | 
Statute of V. 2. c. 2. hath directed the 2 Ink. 338, is 
Sheriff, - | non —— reci a gs FRE: 340. | 


Claim, 
} Not only to. take Pledges. of proſecuting 
the Complainants, but alſo of returning 
_ the Beaſts if a Return of them ſhould be ad- 
z and if any Body ſhould otherwiſe take 
he himſelf ſhould anſwer the Value of 


Fz 


52 The Law of RzeLeving, 
de proſequends de Conquerentibus, fed 
etiam de Averiis retornandis, fi adjudi- 
cetur retornand'; & fi quis alio moda 
Plegios ceperit reſpondeat ipſe de pretto 
Averior. — But the Method of proceed- 


ing in this Caſe will be fully treated of 
under the Writ * de Retorus babendo. 


3 Toft. 338, _ 4zhly. Another Miſchief was, that if 
54% the Plaintiff had nonſuited himſelf, 
and the Avowant had Judgment er 

ſo often on ſuch Nonſuit, yet he could 
not have a Return irrepleviſable, but 

the Tenant might replevy the ſame 

| Diſtreſs + in infinitum. This alſo is 
Stat. Weſt. 2. remedied by the ſame Statute of W. 2. 
c. 2. by which it is provided, || Qyod 

quam cito adjudicatum fuerit retornum 


— I 
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* Of 3 the „ 

I Without End. 

I That as ſoon as the Return of the Beaſts 
ſhould be adjudged to him who made the Piſtreſs, 
© -# Sheriff ſhould be commanded by a judicial 

rit, that he return the Beaſts to him who. 

made the Diftreſs, in which Writ is to be in- 
ſerted, that the Sheriff could not deliver them 
without a Writ, in which let Mention be made 

of the Judgment given by the Juſtices, which 
could not be done but by a Writ from the Ju- 


{tices Rolls before whom the Plaine Was e | 
be 
cue : 


The Law of REPLEVINS- 
averior. al iftringents, per breve de Ju- 


dicio mandetur Vicecomiti quod retor- 


num habere faciat diſtringenti de ave- 
riis, in quo brevi inſeratur, quod Vice- 


= comes ea non deliberet fine brevi, in qus 


fal mentio de Judicio per Juſlic red- 


dit', quod fieri non poterit niſi per breve 
quod exeat de Rotulis - Fuſtic', coram 


guibus dedudia fuerit Loquela ; and pur- 


ſuant to this Law the Writ de Retorno 


habendo concludes thus after a Recital — Jud. 4. 
of the 


Judgment for the Avowant, 


* Ideo tibi præcipimus quod pred (the 


Avowant) averia præd fine delatione 


retornari facias, & ea ad Querimoniam 
ipſius (the Plaintiff in Replevin) nor 
deliberes fine Brevi noſtro, quod de præ- 


fat. Fudicis expreſſam faciat mentio- 
8. | : | 

This Writ which muſt recite the 
former Judgment is the Writ of ſecond 


_—_— N — — 
P: 


WG 


* Therefore we command you, that the 


aforeſaid (the Avowant) the Beaſts aforeſaid 
without Delay you return, and that you do not 
deliver them upon the Complaint of (the Plain- 
tif in Replevin) without our Writ, which 
ſhould expreſly mention the aforeſaid Judgment. 


Deli- 
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The Law of REYLEVINS. 


Deliverance, which will be treated of 
in its proper Place, — Only here it 
be neceſſary to obſerve, that if the 
Avowant hath Judgment in the ſecond 
Deliverance, he ſhall have Return irre- 
pleviſable of the Beaſts, but ſubject 
ſtill to Redemption by the Tenant on 
Payment of the Rent, becauſe they are 
ſtill in the Nature of a Gage or Pledge. 
The ſeveral other Alterations that have 
been made in the Replevin will be 
taken Notice of under the 8 728 
Heads. 


II. Of the Thi: of the Sheriff in 
the Execution of the Replevin ; ; 124 
berein of the Pledges. 


Dun. Se. Whether the Replevin be by Plaint 


or Writ, the Sheriff, before he grants 
Cro. Jac. 414. the one or executes the other, ought to 
3 Mod. 57, take from the Plaintiff Pledges * a 
Sn e Edufn prof. and Pledges + de Retorng bahendo; 

Comb. 1. the firſt, as * been ſaid, was at Com- 


2 Chow. 420. mon DL to anſwer the 9 — 


Date. Sher, to the King I pro falſo Clamore, in Caſe 


439, 440. 3 8 — 

Of proſecuti 
+ Of having a Return. 
For his falfe Claim. 


the 


. The Law of ReyLEviING. 


the Plaintiff did not prevail in the Suit. 


The other Pledges were introduced by 
. 2. c. 2. for the Security of the 


Avowant in Caſe he ſhould have Judg- _ 


ment for Return of the Beaſts; And by 


this Act theſe Pledges are anſwerable to 


= the Avowant if the Plaintiff hath diſ- 
ES poſed of the Beaſts pending the Suit; 
and if the Pledges are inſufficient, the 
= Sheriff is made anſwerable by that Sta- 
tate for their Inſufficiency. 


And it ſeems the Pledges e pro Re. Dalt. Sher, | 
torno habendo may be by Bond even of Oe. Thaw! 


the Plaintiff in Replevin himſelf, The 222. 


Condition of which is not only that 


the Plaintiff ſhall proſecute the Suit in 


= Replevin, but alſo that he will make 
Return of the Beaſts if Return thereof 


harmleſs and indemnify the Sheriff for 
Delivery of the ſaid Beaſts: For the 


Sheriff being anſwerable for the Suffi- 


ciency of the Pledges, may take the 


Security as he pleaſes, ſince it is at his 


= own Peril. 
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For having a Return, 


i —_— 1 — 


be adjudged by Law, and alſo to ſave 
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Cro. Car. 446. | 


1 Jones 378. 
Dalt. Sher 1 
434 


The Law of R·rPLEVINS. 


Theſe Pledges are in the Nature of 


Sureties pro Retorno habendo, and 


therefore Money or any other. Cattle 


being a Pawn is not a Pledge within 


this Statute; for the Proceſs, as ſhall 
be hereafter ſhewn, is by Scire Facias, 


which is a Proceſs to bring the Pledge 


or Surety into Court to ſhew Cauſe, 


and therefore Cattle cannot be a proper 


Pledge :; For this Reaſon a Sheriff has 
been adjudged to be liable to an Action 


of the Caſe for taking Money as a 
' Pledge de Retorno habendo ; becauſe 


F. N. B. 68, 


the Money was not ſuch a Pledge as 


the Statute directs. And it ſeems there 


muſt not neceſſarily be more Pledges 


than one, if that be ſufficient; though 
the Words of the Act are Pledges in 
the plural Number: Becauſe if one 
Pledge be ſufficient, the Defendant 


hath no Loſs, and therefore the Inten- 


tion of the Statute is anſwered which 
provides for the Defendant's Safety. 


The Sheriff having thus taken 
Pledges from the Plaintiff in Replevin, 
he ought forthwith to make Deliver- 
ance of the Goods or Cattle diftrained ; 

RE} 5 928 


The Law of RTLvine, 7 


| but if the Diſtreſs. was taken within 
a2 Liberty and impounded there, the 
8 Sheriff ought firſt to iſſue his Warrant 
to the Bailiff of the Liberty, having 
Return of Writs to make Deliverance. 
And if the Bailiff makes no Anſwer, 
1 or as the Statute of Marlbridge ſays, 
Ea deliberare noluerit, tunc Vice- 
comes pro dęfectu ipſorum Ballivorum 
ea faciat deliberari.— This Act as 
to this Part of it was made to enlarge 
the Power of the Sheriff by impowering 
him to enter into the Liberty to make 


Delivery where the Bailiff was negli- __ 
gent. Whereas at Common Law the | 
Sheriff could not enter into the Liberty 5 i 
without a Non omittas, which was too | | | 
dilatory. „ = | 
And by this Act, if a | Diſtreſs was 2 Inſt, 133, 0 
taken out of a Liberty and im- 140. j 
| pounded within it, the Sheriff might | nl 
enter the Liberty without any previous | i 
Warrant to the Bailiff, becauſe the = 


Caption, which is one of the Points 


— 4 I 


7 


* Will not deliver them, then the Sheriff for 


the Default of his Nein ſhall cauſe them to be 
delivered. 5 
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The Law of Reviey ins 

complained of in the Replevin, was in 
the County, and out of the Liberty, 
and therefore the Right to make a Pe- 


liverance, ought to be in that Officer 


within whoſe Diſtrict or Juriſdiction 
the Cauſe of Complaint firſt aroſe; 
and all this is Law, whether the Re- 


 plevin be by Plaint or by Writ, 


If the Diſtreſs be drawn into a 


Houſe, Caſtle, or other ſtrong Hold, 


the Sheriff or his © Bailiff, after De- 
mand made for the Deliverance of the 
Diſtreſs, may break open the Houſe or 


_ Caſtle to replevy them. This ſeems 


to be the Common Law, for though a 
Man's Houſe is privi ileged by Common. 


Law for himſelf, his Family, and his 


own Goods, ſo that the Sheriff cannot 
break it open to attach any of them in 
a Civil Action at the Suit of a private 
Perfon ; yet a Man's Houſe could not 
privilege or protect the Goods of ano- 


ther Perſon unjuſtly taken, ſo as to 


prevent the Officer to make Replevin, 
becauſe the Privilege and Security of 2 
Man's Houſe could protect but his 
own Goods. This Practice however, 
of 3 

was ſo 


Diſtreſſes into ſtrong Holds, 


. in * Barons Wars, 
and 


The Law of Ru PLEVINS. 79 


and the poorer Sort ſuffered ſo much 

= from the Men of Power, that the Sta- 

tute of Weſt. 1. c. 17. expreſly gives 2 Inſt. 193. 

this Power to the Sheriff, or his Offi- 194 

cer, to break the Houſe, to make De- 

livery of the Cattle, whether the Re- 

plevin be by Plaint or by Writ, 

But this, as is ſaid, muſt be after De- 

mand made, and Notice given to the 

Lord to ſuffer them to be replevied. 

And to deter the Perſon diffraining Dale, Sher: 

from refuſing or neglecting to deliver 438, 439. 

the Diſtreſs, the Statute further directs, 

that the Caſtle, or ſtrong Hold, (hall 

be razed and thrown down; but this 

muſt be on a Suit in Behalf of the 

King, wherein all Parties concerned in 

Intereſt muſt firſt be heard ; and by 

this AR, if the Bailiff of a Liberty 

having Return of Writs, ſhall not make 

| Deliverance for the Reaſon aforeſaid, 

the Sheriff may proceed without De- 

lay, or any new Authority, to make 

Replevin in Manner afore-mentioned, 

though in other Actions, even in Exe- 

cutions, at the Suit of private Perſons, 

he cannot enter a Liberty without a 
Non omittas. . 
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; Dalt. Sher. 
438, 430. 


The Law of ReyLEVING, 


If the Replevin be executed, and 


the Deliverance made, where it is by 


Plaint, the Bailiff at the Time he makes 


Deliverance ought alſo to attach the 


Defendant by his Goods depending in 


the County Court, to make him ap- 

r at the next Court Day; for in 
dns Action the Attachment is the firſt 
Proceſs, becauſe the Replevin com- 
plains of a tortious Taking, which is 


in Nature of a W 


| Where the Replevin is by Writ 
and the Sheriff executes it before the : 


Alias or Pluries comes to his Hands, 


the Sheriff may hold Plea of it in his 


County Court ; but either Party may 


remove it by Pone or Recordare into 


the Courts above, the Plaintiff with- 
out Cauſe, and the Defendant upon 
Cauſc chewn. 


This Writ of Pone, if it be 


taken out by the Plaintiff in Reple- 


vin, hath a Clauſe in it to ſummon 
the Defendant to appear in the 
Court above at the Return of the 

| Writ, 


The Law of RE PLEVING. 


Writ, * 2yod func fit ibidem præſato | 


A. (the Plaintiff) ind reſponſurus ; and 
ſo +. vice verſa. If the Replevin be 


removed by the Defendant, then the 


Pone commands the Sheriff, || Quod 
dicat prefato A. (the Plaintiff) quod 
fit ibi Loquelam ſuam verſus prædictum 
B. (the Defendant) inde proſecuturus, 
voluerit, &c, and by this Means both 
Parties have Days in the Court above. 


If the Sheriff 1ak nothing upon F. N. B. 68. 


the firſt Writ, the Plaintift may have 
an Alias, and after a Pluries Replevin ; 
in the Pluries is always inſerted this 
lauſe, | vel caufam nobis certifices, 
1 mandatum noſtrum alias tibi inde 
directum exequi noluiſti vel non potuiſſi, 
and the ſame may be inſerted in the 


Alias, if the Plaintiff pleaſes, and then 


— 


* That he be then there to anſwer the afore- 
ſaid A. (the Plaintiff) hereof. 

+ The Courſe being changed. 

| | To tell the aforeſaid A. (the Plaintiff to be 
there to proſecute his Plaint thereof againſt the 


aforeſaid B. (the Defendant) if he ſhall think 


proper. 
Ik Either certify your Reaſon to us why you 
would not or could not execute our Commands 
- heretofore to you hereupon directed. | 
G both 


By 
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82 The Law of Revievins. | 


| both the Alias and Pluries are return- 
| Re. Abr. 581. able in the King's Bench or Common 
Pleas; and the Pluries always deter- 


mines the Power of the Sheriff to hold 


Plea of the Replevin in the County; 
and ſo doth the Alias, where the ſaid 
Clauſe of * vel cauſam nobis certiſices, 
c. is inſerted.— The Reaſon is, be- 
cauſe this Clauſe gives either Party a 
Right to call upon the Sheriff, in the 
Courts above, to give an Account of 
the Execation of the Writ; and this 
on the Pretence or Suppoſition that 
the Sheriff hath not legally executed 
the Writ ; the Sheriff thus called upon, 
cannot give the Court an Account how 
he hath executed the Writ, but by his 
Return on the Writ itlelf, and that 
cannot appear judicially to the Court, 
till the Writ and the Return be filed, 
and the Sheriff having thus parted with 
the Writ, he has no Authority to pro- 

ceed farther i in the Court below. 


By this Means the Plaintiff ; in Re- 
plevin may controvert the Sherift's 
Return, and ſhall recover Damages 
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againſt 


The Law of RETLEVIXVò. 


againſt him, if it be found to be falſe, 
or not duly made. This is allowed 
the Plaintiff not only for his Damages, 1 
but alſo to intitle the King to a Fine 
againſt the Sheriff for his Contempt, 5 
and is the moſt expeditious way to 
oblige the Sheriff to make the Deliver- 
ance fairly, that the Plaintiff may not 5 
want his Beaſts to cgrry on his Huſ- . 0 
bandry.—— But if the Sheriff injures | 104 
the Defendant in the Execution of the 
Replevin by taking ſome of his Cattle, 
the Defendant has his Action of Treſ- 
paſs againſt bim to puniſh him, as in 
all other Caſes of Treſpaſs; and here | 
' We may obſerve one Thing peculiar to 
this Writ of Replevin, that the Defen- Ro. Abr. 587. 
dant on the Return of the Alias and Lodo * 
Pluries has no Day in Court, nor is he ; 
as much as ſummoned to appear by the 
Writ in the Court above; whereas in 
all other Actions, the Defendant by the 
very Original is put to his Pledges for 
his Appearance. But the Reaſon of 
the Difference is this, in other Origi- 
nals the Defendant is but ſummoned to ws 
anſwer. the Plaintiff's Demands, and | = 
the Plaintiff by ſuch Writ gets nothing | _ - 
from the Defendant: till the Event of 
the Suit, and therefore the Defendant 
G 2 muſt - 
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Ludlow. 


muſt have a Day i in Court by the Ori- 


The Law of RR PLEVINS. 


ginal.— But in Replevin the Plaintiff 
hath his Beaſts reſtored to him on the 
Execution of his Writ, and the De- 


fendant ſhall never have Return unleſs 
in his Avowry he can Juſtify the Cap- 


tion, ſo that from hence it appears 


the Defendant need not be ſummoned 


in this Writ, begauſe it is plainly for 


his Intereſt to + ſo, becauſe other- 
wiſe he can never have the Return 
of the Cattle; and thus the Defendant 


Ro. Abr. 581. 


becomes Plaintiff or Actor. — And 
hence it follows that the Parties in Re- 
plevin may appear and plead at any 
other Term than that in which the 


| Replevin ! is returned, becauſe having no 


Day in Court on the Return, as is 


before obſerved, there can be no Diſ- 


continuance of the Suit, though the 
Plaintiff ſhould not declare in the ſame 

Term. — If the Plaintiff ſhould not 
declare in Replevin, the Defendant, 


though he hath no Day in Court, may 


however come in, and oblige the 


Plaintiff by Rule of Court to declare, 


| becauſe otherwiſe the Defendant could 


never-have the Judgment of the Gre 


for a Return of the oro 
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The Law of RRPLEVINS. 


But if che Plaintiff hould of kimfelf Ona Brev, - 


. withou from 4273: „ off 
declare without any Compulſion from date 0 
the Defendant, as he may do, the De- Rat. Ew, 181 
fendant is brought into Court by At- 570. fi 


tachment, &c. to plead, and if the 
Plaintiff ſhall eat Judgment by De- 
fault, what a Ay he for 20 | 
Damages? 
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= It is uſual now for "A Plaintiff to F. N. B. 68. E. 
take out the Replevin, Alias and Plu- 

ries, at the ſame Time, and if he has 

a Mind to take the Cauſe at once out 

of the Sheriff's Hands, he may deliver 

the Alias or Pluries as he thinks fit to 

the Sheriff, without ever ſhewing him 
the original Writ.—By this the Plain- 

tiff, as is already obſerved, has a Right 

to call for the Sheriff's Return, and the 

Sheriff ought himſelf to appear in the 

Court above, to purge his Contempt, | 
for diſobeying or not executing the q 
original Writ, which the Law pre- | 
ſumes was delivered to him, and then 

the Sheriff may excuſe himſelf, by 
making an honeſt Return on the "3 Raft. Ent. 
or Pluries, * quod nullum aliud Vac bs 
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The Law of REPLIZVIxs. 


Breve, &c. came to his Hands; — 
thus the Plaintiff, if he pleaſes, m 
at once ouſt the Sheriff of his a 


diction, without the Trouble of re- 


moving the Plea out = the nh 


Court If Pene. 


III. We come now to the Procch 
in Replevin to make the Defendant 


appear. 


And hand it | is to be knowh; ale 
the Replevin i is vicontiel, and is a Cm | 


miſſion to give the Sheriff Authority to 


| Deliverance of the Beaſts, and 
therefore there is no Day given to the 
Defendant: by this Writ ; but on this 


Commiſſion the - Sheriff makes out a 


Precept to deliver the Beaſts, and alſo 
an Attachment to the Defendant to 


appear at the next Court Day.'—— 80 
if it be by Plaint, the Precept is made 


to the Bailiff to deliper the Beaſts, and 
to attach the Defendant; and the Rea- 


ſon why Attachment is the firſt Pro- 
. ceſs, is that Replevin complaining of a 


tortious Taking, is in Nature of a 
— and _ an Attachment * * 


iy Pete 
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The Law of Rzp LEVINS:* 87 


Plegios | is the farſt Proceſs, leſt the De- 
fendant ſhould eſcape. , 


But if the Sheriff do 1 not execute the 
Replevin, then an Alias goes out, in 
which there may be a * vel Cauſam 
nobis fgnifices, and the Reaſon is, that 
the Plaintiff being deprived of the Uſe 
of his Beaſts which he is obliged to 
ſuſtain. in the Pound, the Law allows 
that he ſhould in the Alias put in the 
third Proceſs, becauſe the Officer as a 
Defaulter is not anſwerable for not 
executing meſne Proceſs till after two 
Faults ; but for the above Reaſon, be- 
cauſe the Beaſts may be eloigned, and 
the Witbernam may iſſue on the ſecond 8 
POPs, the + Cauſam nobis Jigmfices - 
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is put in the Alias; and this Alias is i 
cihar mn the King's Bench f 
or Common Pleas; in the Common $8 
Pleas, becauſe it is a Civil Plea ; —_ 1 
in the King's Bench, becauſe it a = 
the Nature of' a Treſpaſs ; MS 1 


Chancery, becauſe he may have a ; 1 
Withernam thence ben an Elongata, 1 
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of that Court, 


The Law of ReyLevins. 


nee there is another Original, viz. 4 
Pluries, which is yet to be iſſued out 


* 


If there bi not # Cauſam 5 op. 
nifices, it is only vicontiel, as the firſt 
Writ. In the Pluries they muſt put 
in the Clauſe, + vel Cauſam nobis fig- 
nifices, becauſe there have been two 
Neglects already in the Proceſs. —— 
When the Pluries iflues, it bas been 
much diſputed whether the Sheriffs 


vicontiel Power be determined; and it 


Fitz. Abr. 5 is ſaid by the Reporter, 2 H. . 


Replev. pl. 16 
* 410. 


Bro. tit. Jour. continues. 


pl. 82. 


2 H. 7. 5 


that fince the Writ is to replevy + vel 

Cauſam Jigmfices, the vicontiel Power 

But if he does not re- 

b them, he is to ſhew Cauſe why 

e did not; and this the Reporter ar- 

"7 to be the Senſe of the Writ, from 
he divjunctive Words i in it. 


But I take it, that the e 
Power is determined by the Pluries; 
1. Becauſe the Sheriff has been twice 
1 of OS * 0 285 and 


— 0 = — 4 a ee 


* — — — 


# Signify to us the Gau. . 220 
75 * ſignify to us the Cauſe. 


therefore 


The Law of REPLEVINS. 89 


therefore is not to be truſted with 
judicial Power, 


i 


Ht; He is el to the 1 — 
how he has obeyed the Writ, and Ro. abr 6e. 
therefore the Court muſt bave t 

Wiit, to ſee whether he has done his 
Duty or not; and if the Court be inti- 

tled to the Writ, to ſee whether the 

Officer has done his Duty, he cannot 
proceed on the Writ, ix SR 


By the Pluries there is no Day in 2 20, 
Court, either to the Plaintiff or Pe- Pena Be 
fendant, but to the Sheriff in order to plevin. 
fine him, for diſobeying the firſt Writ. 

But the way to give the Parties Day i 
on the Pluries Replevin is thus: - 1 


"If me” Plaintiff comes into Court, 
and * obtulit fe, at the Day on which 
the Sheriff is to ſhew Cauſe to that 
Court, why he did not execute the 
firſt vicontiel Proceſs, there as it ap- 

ars by the Entries in Raſtel, he ſhall 
os an Attachment againſt the Defen- 
dant, to bring him in to anſwer, and 
this Writ gives them both a Day in 
Court, 


* On himſelf, © 
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90 The Law of Rrrisvine 


"The — ey is that 8 is 

Nature of a Treſpaſs, and on oy 

paſs the Attachment is the firſt | 
aFrbeeſe - and therefore as well in the 
Sheriff's Court below, as in the Court 
above, the Plaintiff may have an 
Attachment in the firſt | Proceſs, 
and if that the Defendant does not 
appear, and * nulla Bona returned, 
then on- the Statute 25 E. 3. ch. 17. 
they may have a Capias and Proceſs. of 
-: Outlawry, —- But at Common Law 
there was only a Diſtreſs infinite, be- 
"— there was no Fine to the King 

the Replevin, unleſs where the 
15 Elongata or Claim of Property was 
returned by the Sheriff; for theſe being 
Contempts of the King $: Proceſs, there 
was a Fine at Common Law, and 
therefore a Capias in the common Fr0r 
cels came in by the Res, | 


1 But if the Diab comes in at 
F the Day the Sheriff has in Court, he 
Py” cannot demand the e. becauſe 
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The Law of RepLev ind, 


5 the Plaintiff has given the Defendant 


no Day in Court, and if the Defendao 
hath no Day, 1 cannot demand tl 


Plaintiff 8 00 the Peril of a Nonfuit, wre 


and therefore the Method is for the 


Deſendant to have a ſpecial Writ to = 
warn the Phaintiff to come into Court 


and proſecute his Plaint, which is in 
Nature of a Ventre, and if the Plaintiff 
does not come into Court at the Re- 


turn of ſuch Writ, then he ſhall be 


nonſuited, and the Pledges amerced, 
in the fate Manner as where there is a 
vitious Pone, that gives the Defendant 
no Day in Court, yet the Record being 
removed, the Court proceeds on the 
firſt Writ there is removed, and on 
ſuch Writ if the Defendant appears, 
the Plaintiff was not demandable, be- 
cauſe there was no Day given to the 
Defendant, but he had a f pecial Writ 
to warn the Plaintiff to = in and 
proſecute, and if the Plaintiff does not 
on ſuch Writ 1 he is nonſuited. 


III. Of the Proceſs ta the Goods 
are eloigned; and herein of the, Writ 


of Witbernam. 


Withernam 
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141. 


Spelm. 1 which ſignifies Diftreſs, as yh wi ſhould 


bis namium, 
vetitum nami- 
um. 


| The Law of RErIE VIH 


20 ane, is Aires * $e 2 
Word Everder, or other, an d Naam, 


Tay another Diſtreſs, inſtead of the 


former that was eloigned . Vetitum 
Namium, is unlaufully taken, becauſe 


though the taking of the Beaſts, might 
be originally lawful, yet the detaining 
againſt the Replevin, is unlawful. or 


forbidden. I | 1 1 


The Withernam i is Part of = * 4 


Talionis, which as it prevailed in the 


Caſes of Maihem, where the Judgment 


of old was in this Kingdom, Eye for 


Eye, and Tooth for Tooth, ſo was it 


in the Caſe of taking and againſt de- 
taining Pledges, Beaſt for Beaſt. 


950 jpitbernani Was twofold. 25 


I. In the County below: And 


II. In the Courts above. 


"* Law of h˖—, mig fk 5g 
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if 

q In the County below; Hiohoh Reg. 823 I'll 
the Sheriff's Bailiff returned that the — } Þ 
Beaſts were eloigned, yet the Wither- _— 
nam did not immediately go, becauſe I 
the Defendant was not to loſe his own = it | 
Beaſts on the Return of a Bailiff, a- i 


gainſt whom if the Return were falſe, . —_ 
he could have no Satisfaction, —And _ 4 
therefore in ſuch Caſe, there was an 
Inqueſt of Office holden by the Sheriff 
to ſee whether the Beaſts were found 
to be eloigned or not; and if the Beaſts 
were found eloigned, then there iſſued 
a Withernam, for the Eloignment 
found by the Jury, * ſecundum Le- 
gee Ti «en. 


2. In 15 Court above the Wither- 
nam is awarded on the Elongata re- 
turned. For the King's Miniſter ha- 
ving returned, that the Beaſts were 
_ eloigned, fo that he could not do Exe- | 
cution, there is a proper Ground to 
award this Proceſs, —— 
2 3 

® According to the Law of Retaliation. 


Fir, 


The Law of RB PLEVING 


Firſt. nous the Shetiff is liable for 
1 lt Return, who is a Perſon ſuffi- 


cient to anſwer. the Party, = 


Secondly, beczule the Sheriff's Re- 


turn is {ſuppoſed to be true till the con- 
trary appears ; and there is no Miſchief 


to the Defendant in this Caſe, fince on 


producing the Cattle which Be ng 
taken, he may have his Beaſts aga 


and therefore it was proper ſuch a 4 
| ſhould go out * ſecundum Legem Ta- 


lionis, on the Sheriff's Return without 


any inqueſt, rather than the Plaintiff 


ſhould want his Cattle, and his Huſ- 


bandry ſtand ſtill in the mean Time. 


F. N. B. 73. E. 


This Writ lieth where a Man takes 


the Goods or Cattle of another Man ; 


and the Party ſueth a Replevin by 
Writ, and an Alias and Pluries, and | 
upon the Pluries the Sheriff doth + Re- 

+ And not upon Su uggeſtion only that the 


Beafts are eloigned, (11 H. 8. 16. per 22 by 
Reaſon whereof he could not replevy them, &c. 


for this being an Award ſecundum Legem Talionis, 


could not be on a Surmiſe, unleſs the Eloign- 
ment was found on him by Inqueſt below, or re- 
turned upon him above, by the proper Officer. 


— 1 


= According to the Law of Retaliation, 
turn, 


The Law of RLZVINS. 

turn, that the Catile or Goods, Sc. 
are eloigned, Sc. then this Writ of 
Withernam ſhall iſſue out of the Court 
where the Pluries is returned, return- 


able in the King's Bench or Common 
Pleas &; and the Form of the Writ is 


ſuch.— + Rex Vic. Linc. Salutem. Quum 
Pluries tibi Pracepimus, &c. quod 
e oa en e 


* And not out of the Chancery, (42 & 
43 Elia. inter Crindel and Pound, C. B.) but if 


Elmgata be returned upon the Alias in Chancery, 


then the Vithernam ſhall iſſue out of the Chan- 
cery, (22 H. 6. 22. per Brown) for the Elongata 
being the Foundation of the Vitbernam, where- 


ever the Elmgata is returned, there the VMitber- 


nam muſt be awarded; and fince the Alias, as it 
is ſaid, is returnable into Chancery, the Miiber- 


nam muſt thence iſſue. But though it goes out 


from thence, it is returnable into one of the 
Benches, becauſe it gives the Defendant Day 
thereon to proceed, for fince the Defendant's 
Goods are taken ſecundum Legem Talionis, he 


muſt have a Day given to difpute the Lawful- 


neſs of ſuch taking. 


0 


1 SCecorge the Second, &c, To the Sheriff of, 
Sc. Greeting: Whereas we have often com- 
manded you, &c. that juſtly, &c. to A. bis 
| Beaſts which B. &c, or the Reaſon, &c. where- 
fore you have not or could not execute our 
Command hereupon often directed to you, and 
you ſhall ſignify to us wherefore after the afore- 
ſaid B. the Beaſts of the aforeſaid 4. had taken 


Es 
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The Law of RETEEVINS. 


juſte, &c. A. averia ſua que B. Ge, 
ve / Cauſam, &c. quare mandatum no- 
rum Pluries tibi inde direttum exequi 
noluiſti vel non fotuiſti, ac tu nobis 
ſignificaveris, quod Fer: prædictus 
B. averia prædicti A. cepit in Comitatu 


tuo, ea fugavit de Comitatu prædicto 


in Comitatum B. fer quod ea eidem A. 


| 8 non potuiſti; nos malitiæ ip- 
uus B. obviare volentes in hac parte, 


tibi Præcipimus quod averia prædicti 
B. in Balliva tua inventa, fine dila- 
tione Capias in Withernam, & ea deti- 


neas, donec eidem A. averia ſua præ- 
di Ha ſecundum Legem & conſuetudinem 


Regni noſtri Reglegiare poſſis, Juxta 
tenorem Mandatorum noſtrorum 24 


Maran } as tibi, Ge. 


EY „ 2 * —— 


a 7 your County, did drive them out of the; a- 


foreſaid County into the County of B. by Rea- 
ſon whereof you could not replevy them to the 
ſaid A. We being deſirous to prevent the miſ- 
chievous Deſign of the ſaid B. in this Behalf, do 
command you, that without Delay you take in 


Mithernam the Beaſts of the aforeſaid B. found 
in your Bailiwick, and detain them until you 
are able to replevy to the ſaid A. his Beafts a- 
© foreſaid, according to the Law and Cuſtom of 
our Realm, purſuant to the Tenor of our N 
mands aforeſaid before to you, Oe. | | 


"That 


— 


. 


The Law of RxPLEVI NS. 7 10 


4 


= That the. Defendant ſhall have a F. N. B. 73. F. 1 0 | 
Day in this Writ by Attachment, and in the Notes. 1 
not otherwiſe. See 7 H. 4. 27. A 
43 E., 3% 26. 35 H. 6. 47, wii if . —_ 4 
the * 'Elongata be returned on the | $i 
Pluries Replegiari facias, then it has - , 
ſuch Clauſe, Et þ querens fecerit, 
Sc. tunc Pone Defendentem, &c. ad 
KReſondendum tam Domino Regi de 
Contemptu, quam prefato Querenti de 
Captione & injuſia Detentione Catallo- 
rum prædictorum. Dyer 189. 


r * 


There is an Attachment put into 
this Writ, becauſe it is not a vicont iel 
Writ, as the Replevin, but a judicial 
Writ founded on the Suppoſition of an 
_ original unlawful Taking, and likewiſe 
of continuing a Contempt, by not 
permitting the Sheriff to gage Deliver- 
ance.— But it ſeems there had been 
no ſuch Clauſe in the Withernam, if it 


io. # 


2 — CATS 


bY 


e 
83 gate v1 2 ear 


* Eloignment. TE ; 
+ And if the Plaintiff ſhall make, c. then 
put the Defendant, &c. to anſwer as well 
the Lord the King for the Contempt, as the 
| aforeſaid Plaintiff for the Taking and unjuſt De- 
tention of the aforeſaid Cattle. * 
„ h 
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Plaint be removed by Recordare, which 


| © had been by Writ, and ſach Writ had 


Reg. 83. 4. 
Salk. 5 82. 
That dhe. Wi. 


thernam is 
only meſne 
Proceſs, for it 
cannot be an 


The Law « of ReyeLsvins. 


had been a 2 in the County, (vide 
ibid. & 44 AI. 1 7 for the Sheriff 
cannot upon laint puniſh the 
— 2 2 as a 22 of the Au- 
thority of the King, fince it is only a 
Contempt of the Proceſs of his own 
Court; and therefore it ſeems that if a 


gives the Parties Day in Court, it ſhall 
go without ſuch ſpecial Attachment, to 
anſwer the Contempt of the Sheriff's 
Court below. But if the Replevin 


been removed by Pone, and the Sheriff 
had returned an Elugnment, there it 
ſeems the Attachment for the Contempt 
had been in the Vitbernan, becauſe 
there the Plaintiff had been attached 
for his Contempt to the Ring.” 


Note; This is a Writ * 4 Suns 
tione Fudicii, and therefore recites tlie 
Award of the County Court as a 
Judgment, — But there is no Attach- WW 
ment for Contempt againſt the Defen- | 


Execution be- dant, becauſe the Proceeding wag not | 


fore Judg- 


ment, 


"Me the King. — And note, alk Writ 


"4 {_ 0 „ ah ab th tt. tc Alt... Ah. r — POO anc — — 1 
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a Of Execution-of the Nitin N 
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| ſeems to be deſigned to prevent the 

Sheriff's leeping upon ſuch Judgment 

of Withernam in his own 7 Ax for 

though it be not returnable into any of 

the King's Courts, yet the King's 

Writs are always to be obeyed, and an : 
Attachment lies upon the Sheriff's 

eee 


Py * 


Note; The Sheriff's Cavias i in Wi Dale. Sher. 
tbernam muſt be in Writing, and not #37: 
by Word only, becauſe it is in Nature 


of @ ſecond: Execution of the Award 
of the Ceunty Court, and therefore 
not like the Plaine in Replevin, which 
for the Suddenneſs of the Thing may 
be verbal only. | 


By the Statute of Marlbr. c. 3. . Sher. 
: Sheriff has Power: of fining the Defen- #3 2 54. 150. 
dant that refuſes to deliver = Diſtreſs 

and the Writ of Vit bernam * to F. N. B. 73. 


rehearſe the Cauſe which the Sheriff 
returneth, for which he cannot N 


v to d. 
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Reg. 82. 


The e VINS, 


* 4 poſt uam prediftus B. Catalla 
vel Averia illa cepit, Catalla vel Averia 
illa aut Bovem vel Equum elongavit 


extra Ballivam tuam, ita quod nullam 


2 were inde eidem A. facere 


i, ficut nobis fignificaſti, Ec. Nes 
i pracipimus quod Catalla vel Ave- 


ria, &c. prædicti B. fine dilatione cap. 


in Withernam, & ea detineas donec ei- 


dem A. Sc. 


| And there are very many Cauſes that 
the Sheriffs may return upon the Plu- 
ries, wherefore he cannot replevy them, 
whereof divers of them do appear in 


there. 


the Regiſter, which a Man _ ſee 


4 n 3 1 


And after the aforeſaid B. had taken the 
Cattle or Beaſts, he eloigned the Cattle or Beaſts, 
or Ox or Horſe out ef your Bailiwick, ſo that 
you could not make Y Delivery of them to 
the ſaid A. as you have ſignified to us, &c. We 
command you that without Delay you take in 
Withernam the Cattle or Beaſts, c. of the 


_ aforeſaid B. and them detain until to the ſaid 


A. c, 


And 


e Law of ReeLEVING 


| And ic the Sheriff do return upon 
the Pluries Replevin, that he hath: 


ſent unto the Bailiff of the Liberty, | 


who hath Return of Writs, &c. and 
that the Bailiff hath given Anſwer that 
he cannot execute the Writ, becauſe 

he cannot have a view of the Cattle or 
Goods which were taken, then the 
Court in which ſuch Return' is made, 
ſhall award a Vithernam directed unto 
the Sheriff, and the Sheriff ſhall there- 


upon make his Precept unto the Bailiff 
of the Liberty, and if the Bailiff of 
the Liberty doth not make a Return 


thereof unto the Sheriff, then the She- 
riff ſhall return the whole Matter in 
Court, and thereupon the Court ſhall 
award. a Writ of Withernam, and a 


Non omittas with the ſame, and the 
Form of the Writ ſhall be ſuch, 


Fer Vic. B. Salut. Cum plur. Ge. 
ups 161, vel non Feng ac R. de C. 
MI * 


— 


W 


„— _ 


* George the Second, &c. To the Sheriff of, 


Sc. Greeting: Whereas often, &c. (until) or 
could not execute, &c. and R. of C. Bailiff of 
the Liberty of 7. whom you cauſed to have the 


Return 


5 
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Balli. Libertat. J. cui return. brev. 
noſtr. habere feciſti, tibi reſponderit, 
quod Executionem Brevis illius facere 
non potuit, &c. ficut tu nobis fignifi- 
caſti, per quod tibi 1 quod 
averia prædicti B. in Balliua tua fine 
dil one caperes in Withernam, et ea de- 
tineres donec eidem A. averia ſua, &c. 
inde direct. vel Cauſam nobis Signifi- 
cares, &c. wel tu non potuiſti, ac tu 
nobis returnaveris, quod idem R. Balliv. 
L.ibertat. præd. cui return. &c. babere 
feciſti, nullum tibi inde dedit reſpon. 
tibi præcipimus quod non omittas propter 
Libertat. prædictam quam eam ingre- 


cul 2 ** IG 


—B ts. A — 


n.. 


Return of our Writs, hath given you Anſwer 
that he could not execute that Writ, &;. as you 
have made known to us: Wherefore we com- 
manded you, that you ſhould without Delay take 
in Withernam the Beaſts of the aforeſaid B. in 
your Bailiwick, and them detain until to the 
fame A. his Beaſts, c. hereupon directed, or 
make known to us the Reaſon, &:, why you 
could not; and you returned to us, that the 
ſame R. Bailiff of the Liberty aforeſaid, whom 
the Return, &c, you cauſed to have, gave you 
no Anſwer thereupon, We command you, that 
| = do not omit. by Reafon of the aforeſaid Li- 
derty, but that you enter it, & gc. that you take 
in Withernam until, Ac. purſuant, We, before 
to you, c. Witneſs, Sc. 2 5 


diaris, 


digris, Ge. Covias in 17 n do- 
nec, Cc. Fuxla, &c. n ibi, Sc. 
Teſie, &c. 


"Andif « Man's Cattle be Aiftrained, Sat: Marlb. 
and he ſue a Replevin, by Plaint made © Weſt. 1. c. iy. 
unto the Sheriff, for which the Sheriff | 

makes a Precept to the Bailiff to re- 

plevy them, and the Bailiff return at 

the next County Court, that he can- 

not replevy the Cattle, becauſe they 

are eloigned, or that he cannot have 

View of the Cattle, then the Sheriff 

in the ſame County Court ought to 

make Enquiry if it be true, which is 
returned, and if it be ſo found by the 
Jury, then the Sheriff ex Officio 

+ ſhall make a Precept unto his Bailiffs 

in the Nature of a Withernam, to take 

as many Cattle of the other Party's. - 
And if the Sheriff make ſuch Precept, 

to take the other's Cattle in Fithernam, 
and the Bailiff will not execute the 

Writ, then Wa Party may have a ſpe- 


+ But for the Regiſter 82. where it is faid, 
dy is not bound to do i it without a Writ. 


—— — 4 ke 4 A as ye” * * 4 * „„ 


y his Office. 


2 
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The Law of REPLEVINõ. 
cial Writ out of the Chancery, direct- 


ed unto the Sheriff, commanding him 


to do Withernam, and to do Execution 
of the firſt TY and * 5 pal 
ſhall be ſuch, | 


m_ Rex Vie. Ge. Anfr. . * A. 
quod cum B. & C. averia prædicti A. 
repiſſent & injuſte detinuiſſent, idemq; 
A. coram te proſecutus fuiſſet pro ave- 
riis predifis ſibi ſecundum Legem & 
Conſuetud. Regni noſtri replegiandis, ac 
licet per J. Ballivum tuum, quem ad 
Averia prædicta 0 A. repleg. 


7 4 80 


5 
ks. „ K J 2 
* * 


— — 


* George the Second, 9: To the Sheriff of, 
esc. A. hath ſhewn to us, that whereas B. and 
C. took and unjuſtly detained the Beaſts of the 
aforeſaid A. and the ſame A. before you proſe- 
cuted for the Beafts aforeſaid to be replevied to 
him, according to the Law and Cuſtom of our 
. Realm ; and altho' it was atteſted by your Bai- 
liff, whe you ſent to. replevy the Beaſts'afore- 
ſaid for the aforeſaid A. and the Fact found by 
Inquiſition. (as uſual) in your full County, that 
the ſame Bailiff could not hahe a View of the 
ſame Beaſts in order to replevy t e ſame to the 
aforeſaid A. whereupon in your full County it 
was conſidered, that the Beaſts of the aforeſaid 
B. and C. in your Bailiwick ſhould be taken in 
IVithernam and detained until to the ſame A. his 


The Law of REYLEVINsõ. 105 We 
 miſiſti, Teflatum fuerit, & per Inquiſi- 1 
tionem (prout moris eft) in pleno Com. l 
tuo factum compertum, quod idem Bal- Mi 
liv. viſum de eiſdem averiis habere non | 
potuit, ad eadem prefat. A. Replegiand. i 
per quod in pleno Com, tuo Conſideratum | | 

| 


fuit, quod averia prædict. B. & C. in 
Balliva tua caperentur in Withernam, 
& detinerentur quouſq; eidem A. averia 
' ſua pradifia ſecundum Legem & Con- 
ſuetud. Regni noftiri Repleg. poſſint; 
idem tamen A. Executionem Conſidera- 
tionis pradifte nundum afſecutus eſt, 
ad Damnum ipſius A. non modicum & 
Gravamen, & quia prefato A. Subve- 
nire Volumus in bac parte, tibi præci- 
pimus quod fi ita fit, averia praditto- 
rum B. & C. cap. in Withernam, & ea 


ts. 


7 


Beaſts aforeſaid, according to the Law and Cu- jj. 
ſtom of our Realm, ſhould be replevied; yet —— 
the ſame A. hitherto hath not obtained Execu- 8 | Us 
tion of the Conſideration aforeſaid, to the no 1 
ſmall Damage and Grievance of the ſaid A. 5 1 
and becauſe we are willing to aſſiſt the aforeſaid [T's 
A. in this Behalf, we command you, that if it 11 
be ſo you take in Mitbernam the Beaſts of the er 


aforeſaid B. and C. and them detain until you 

are able to replevy to the ſame AH. his Beaſts 

aforeſaid, according to the Law and Cuſtom of 

our Realm, and purſuant to the Conſideration | 

aforeſaid, c. | f 
— detineas, 


106 


dietineas quon fa; eidem A. ard ſua 


The Law of RreLEVINS, 


prædicta Repleg. poſſis, ſecundum Legem 


% 


& Conſuetud. Regni noſtri & Fuxta . 


Conſideration. prædictam, &c. 


And further by this it appears, that 
the Sheriff may award Withernam, on 
Replevin fued by Plaint, if it be found 


by Inqueſt in the County, that the 
nz, are eloigned according to tht 


Bailiff's Return, Sc. But upon the 


Withernam awarded in the County, if 
the Bailiff do return that the other 
Party hath not any Thing, &c. he 
ſhall have an Alias and a Pluries, and 
ſo infinite ; and hath no other Remedy 
there, becauſe no Capias lies but in the 
King s Courts. 


But upon a Withernam ids in 
the King's Bench or Common Pheas, if 
the Sheriff do return that the Party 


(a) hath not any Thing, Ce. there « 
Capias ſhall be — againſt him, 
and Extgent and Proceſs of Outlawry. 


(6) Se 28 B 3. 57. _ rd 
granted. 


1 
8 1 1 „2 


1 8 | ; 
#* As before. 


The Law of RyyLEVING, | oy 


In Replevin ſued by Writ, if at ther. N.B. 74.D. 
Pluries returnable the Sheriff doth re- 
turn, . Quod averia Elongata ſunt, 
Ge. Now if the Defendant appear, 
the Plaintiff ſhall not have a Wither- 
nam, becauſe the Defendant appears at 
the Day when the Sheriff returns the 
Pluries, which is a voluntary Appear- 
ance, fince there is no Day given him, 
therefore he has Time to purge his Con- 
tempt, by 7 * Deliverance of the 
Cattle; but if he doth not gage Deli- 
verance of the Cattle, it ſeems they may 
either award a Withernam, or commit 
him for his Contempt ; and if the De- 
fendant's Cattle be taken in Withernam, 
they ſhall not be delivered to the 
Plaintiff, but the Sheriff ſhall keep 
them +. 2you/que, &c. and the ſame ap- 
pears by the Words of the, Writ: (a) 
„ 


(a) See the Uke Diver 2 i. 4. 9. 
quere Raſt. Ent. 102, rr that the Chat 
the W/ithernam, Whether for the Plaintiff or : 
Defendant is, t Diced Vicecomes capiat in Mi. 
ern Sc. & ea pref. 4 A. deliberet, detinenda 


quouſque, 


it 


* That the Beaſts are eloi 
+ Until, &c. = 


1 That the Sheriff take is Wiedhernanl, c. and 
deliver to the ſaid A. to be detained until, &c. 


— 
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The Law of REPLE VINS. 


But it is aid that it is the Uſage i in the 
Eing's Bench, that they ſhall be deli- 
lick unto the Plaintiff, by which it 


' ſeems that the Form af the Writ of 


2 H. 40 


Bro. tit. With. 
pl. 3. 
Raſt. 702, 


704. 
Co. Ent. 612. 


Dyer 188. 


to detain the Beaſts in 


Withernam there is en from chat 
in the Neil 


Ibis is a Point that has hw ſeveral 
Times controverted, and ſome of the 
Clerks made the Piſtinction between 
the Practice of the King's Bench and 


Common Pleas; but the true Diſtinc- 


tion is between the original and judicial 


Writ of Vithernam; by the former the 


Sheriff 1s to take * & ea detineas donec 
eidem, &c. which obliges the Sheriff 

bis own -Cuſto- 
dy; but in the n Withernam the 


8 Sc. So is the Entry i in Bredon's Caſe, 
x Co. 75. and which was in the Common Pleas, 
ſee 25 E. 3. 4. 7. but more fully in Fitz, Abr. 
tit. Gage Deliverance, pl. 8. where the Sheriff in 
his County levies Goods of the Plaintiff in Mi- 


thernam, after a Return hath been awarded on a 


Nonſuit, if he doth not deliver them to the De- 
fendant, he ſhall have an Action againſt the Sheriff. 


8 8 e 


And them keep until to che ſame, Ec. 


5 ʒ—fEH! gr: OY 


The Law of RR PLEVINS. 


Words are, * Capias in Withernam, 


& ſalvo & ſecure cuftodiri facias, 5 
nec, Cc. which is to be interpreted, 


that he muſt deliver them to the Plain- 
uff upon good Security, for that is 
making, them to be ſafely kept, 


The Reaſon of the Dilkerence is 
this, that on the vicontiel Writ below, 
| - where it was found that the Beaſts 


were eloigned, the judicial Award of 


taking the Detendant's Beaſts could be 
only quouſaue he gaged Deliverance, 
becauſe, every Execution in the Sheriff's 
Court was no more than the levying a 
Pain to make the Party perform the 
Sentence of that Court ; for they could 
not execute the Sentence of that Court, 
by changing the Property, or delivering 


it over to the Suitor, but by levying | 
Pains to make them perform it ; and 


therefore when the Return of +4 Elon- 


gata is made into Chancery, the Vi- 


thernam then goes out as a vicontiel 


. Proceſs, and is therefore conceived in 


— 
** * — 


9929244 * — —% Wes ot 


to be ſafely and ſecurely kept until, 6 c. 
Eloignment. 1 
10 


Do you take in Withernam, and cauſe them 
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The Law of REPLEVINsò. 
the ſame Manner as it is below; and in 
the Writ * de Executione eee in 
Mitbernam, there is no Return into 
the King's Courts; but where the 
Elongata is returned into the King's 
Bench or Common Pleas, there the 


Withernam goes out as a judicial Pro- 
ceſs, and there the Courts who can 


alter the Property have made it + /e- 


cundum Legem Talionis, vis. that the 


Defendant's Goods (hall be delivered to 


the Plaintiff to make uſe of it till his 


own are reſtored ; and it was faid to 


be the Practice of the King's Bench, 


becauſe that was the Court where the 
[| Lex Talionis in Cafe of Murder and 


aibem firſt fertled the Practice. 
On a n the Plaintiff de- 


Fiz. Abr. 8 and the Defendant avows ; the 
r Plaintiff prays the Defendant may gage 


Deliverance, and the Defendant pleads 
that Part of the Beaſts were delivered, 


and the other dead through the Plain- 


tiff's Default; to this the Plaintiff re- 


* 
"_ — 


ad Of cauſing Eiscaten 6 to be done. 


+ According to the Law of Retaliation. 
| l Law of Retaliation. : 


2 plies 


The Law of RRPLEVINsò. 


plies, that he commenced a Replevin 


by Plaint, that the Sheriff made Deli- 


verance, and took Security to have 
Return, or the Value, that he was 


nonſuit in Replevin, and on this the 
Plaintiff took from him 205. fer Wie 


thernam, and of this he would have 


the Defendant gage Deliverance; and 
inſiſted that itt ought to be delivered by 
the Defendant, becauſe he had avowed 
the Taking, and that therefore the De- 


fendant was to have an Action againſt 


the Sheriff, and in order to have Deli- 
verance, the Plaintiff was forced to 


take Iſſue, that the Sheriff delivered 


the 20 8. to the Defendant. 


1 ; the Writ of Withernam is Raſt Ent. 
| * ad reſpondendum tam Domino Regi de ! 3 . * 6. 47. 
Contemptu, quam Parti de Damno & 2 Leon. 85. 


Ihjuria ; for to eloign the Goods was 

to ſtop the Replevin, and hinder the 
Plaintiff from purſuing his juſt Right, 
for which he was 2 to the 1 


* 
— - 


— — — — „ 


* To —_ as well the Lot ths King for 


the Contempt, as the Party for the Damage 


and Injury. 


If 


* 8 
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0 
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The Law of REPLEBVINS. 


> 


If on the Withernams abs Sheriff | re- 


turns that the Defendant hath no 


Goods, a Capias iſſues and Proceſs of 


Outlawry ; ; and this was at Common 
Law, both in the Writ of Vitbernam 


* & de proprietate probanda, becauſe 
on both theſe Writs a Contempt is ſup- 


paſed and appears againſt the Defendant 


by the Returns of the Sheriff, and 
= the Party is fineable for his 
Contempt, and wherever there was a 


Fine for the King, a Capias lay 
Common Law, as 3 did for a Tapas 


+ vi & armis, where there was a Fine 


for the King. But 3. 0 1. 


gives the Capias in Replevin, on that 


Attachment iſſuing to bring in the De- 


fendant; but this Capias does not lie in 
the Sheriff's Court, for it is given as in 


Account, which was always in the 
King's Courts on the Sheriff's Return 
of || e Bona. 


* 
„%% 


* And of trying the r 
-+ With Force and Arms. 
2 No Goods. | 


The Law of REPIEV IVS. 


Where the * Retorn. Habend. is 
awarded for the Defendant, Vi thernam, 
Capias, and Proceſs of Outlawry lies 
| againſt the Plaintiff, becauſe there like- 
wiſe is a Contempt againſt the King, 1 
And ade we muſt take Notice, OY 106, 
that the Statute of Marlb. c. 4. which 
\ ſays, that + Nullus de cœtero faciat 

ducere diſtrictiones quas fecerit extra 
com. in qua Captæ fuerint, & fi, &c. | 
Puniatur per Redemption. veluti de re 

facta contra Pacem, and gives a Fine 

to the King upon an Eloignment re- 

turned by the Sheriff in the King's 
Court, is but in Affirmance of the 
Common Law. EI 


If the Sheriff return a the Di- 
ſtreſs is eloigned, ſo that he cannot de- 
liver them upon the Replevin, or upon 
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"6 flaw the Return. 

+ No one ſhould for the future carry the 
Diftreſſes which he had made out of the County 
in which they were taken, and if, &c. he 
ſhould be puniſhed by a Fine a5 for a Thing. 
done _ the Peace. 


The Lori REIER 1.8. 


the * Retorno Habeudd the W ithernam 
goes, for Where it appears there cannot 


be a Delivery made of the fame, the 


28 


F. N. B. ks 
_ \Cauth. 286. 
_ 4 Mod. 183. 


be did not diſtrain them, 


Law commands an equivalent + 1 
en. Legem Talionis. WET 
i. Ini als 9 
In a Replevin at the Phuries return- 
able, if the Sheriff doth return |} quod 
everig Elongata ſunt, &r. and the 
Defendant deth appear, and plead that 


now the 


"Plaintiff ſhall not have . Withernam ; 
and ſo if the Defendant at the Pluries 


returned, appear and plead that the 


Cattle were dead in the Default of the 


Plaintiff, the Phiotiff ſhall not have 
Mitbernam, for if he dit not take 
them, or if the Cattle be dead by the 
Default of the Plaintiff, then ＋ fe 
cundum Tegem Talianit, he ought not 


to have the Defendant's Cattle, and 


therefore While this is in Iſſue, no 


Withernam ought to be awarded. 


* e * 372 0 200) er ape 


A 


IR " ny 


F « 1 l 
„ Gs 5 
+ 4 ws 


. Returns being yas aloft ay . 
+ According to the Law of Retaliation. 8 
1 "Fhat the Bcaſts a are 3 is 


8 0 5 . 
- & * * 4-4 ay; 
* 


The Law of Rr LEVINS. 


- 


ae that if in 


Slevin Wither- 1 F. N. B. 70 E. 


am is awarded, and afterwards the Note. 


Defendant ayows the Taking as his 

Troper” Goods, or for a Heriot, or de- 
nes the Taking, the Plaintiff. ſhall, 
gage Deliverance of the Yithernam, for 
the Withernat ought not to have deen 
| 1 dut the Defendant ſhall not 
che Deliverarice of the Goods 
eb fince he claims them as his 
own; .yer the Defendant might have 
. . in pats and claimed the Pro- 


but whenever he claims them 


1 U is Gfficient to ſtop the Deliverance. 
30 B. 3. 9. If Withernam be taken, 
and afterwards the Defendant cothed 
into Court and makes Conuſance as 
Bailiff to J. S. and prays Aid of him, 
who joins in Aid, the Defendant ſhall 


| have Deliverance of the Beaſts in 
Withernam, for it belongs to the Lord 
to make Deliverance of the firſt 1 
and not the Bailiff, H. 4. 28. per 


Horton, becauſe the Bailiff bs them 
only 26 u Servant, therefore his Cattle 


ought not to be Gba as a Compen- 


ſation for the Maſter's not * 
the Diſtreſs. 


4 * & , 
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116 The Law of RrrIEVIxS, 


F. N. B. 24. EK. And the Defendant in ſome Caſes 
ſſhall have a Vitbernam againſt the 
Plaintiff, as if the Defendant has a Re- 
turn awarded for him, and he ſueth a 
Writ * de Retorno Habends, and the 
Sheriff return upon the Pluries, +-quod 
averia Elongata ſunt, &c. he (hall 
- have a Fieri Facias againſt the Pledges, 
&c. according to the Statute of Veſim. 
2. c. 2. and if they have nothing, then 
he ſhall have Withernam againſt the 
Plaintiff of the Plaintiff's Cattle, || quod 
F. 7 R.2. fee 6H. g. 7. 
Avowant may have a Withernam pre- 
ſently, for it was at the Common Law, 
Ric. Withernam 11. he cannot have 
it before a Scire Fac. returned againſt 
the Pledges, in an Attachment againſt 
the Party, and for a Default of a Di- 
ſtreſs, Proceſs of Outlawry lies. 


It has been doubted, whether on 
Meſim. 2. c. 2. that gives Pledges f de 
Retorno Hahendo, it it be r to ſuc 


— — — —— - 
” * o 7 
* . e 


* To ons Return, 

+ That the Beaſts are end. 

1 Which ſee. | 1 
38 . the Return. N 


The Law of REI EVI xs. 117 


a Scire Facias, and have a * Nibil re- 
turned, before you can have a Capias 
M0 Withernam, in as much as you muſt 
 ſhew it impoſlible to have the Cattle 
returned before you can by the + Lex 
Talionis come on the Gol of the 
Plaintiff, But it ſeems that the better 
Opinion is, that the Statute only gives 
him another Security and Remedy by 
Scire Facias againſt the Pledges, and 
does not take away nor alter the Re- 
medy given by Common Law. 5 H. 5. 
7. Fitz, Abr. tit. Proceſi, #4 os pag 


In Replevis, Withiriidn was award- 11 H. 4. 1 
ed againſt the Defendant, and after- 8 0 
wards the Defendant claims Property, F. N. B. 74. A. 
and they are at Iſſue, the Plaintiff Note. 
gages Deliverance of the Withernam, 
and a Writ iflues for him to make 
Deliverance accordingly ; the Sheriff 
returns Elongata, on which Vithernam 
is awarded againſt the Plaintiff, and 
upon Nil returned, a Capias iſſued, 
then the Iſſue is found for the Plaintiff, 


upon which he had Judgment; now 
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. Nothing. 
? The Law of Retaliation, 
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Property, 


The Law bas 1E TY 


upon the Return of the Pluries againſk 
the Plaintiff, 'the Defendant prays. an 
Exigent againſt bim, * & babuit ; and 
by Th:irwit the Defendant ſhall recover 


Damages for. the detaining of the Wi. 


3 in this Action; the Reaſon is, 
that as ſoon as the Defendant aimed 
the Vitbernam Beaſts were 
detained unjuſtly by the Plaintiff, and 


the — Verdict, though found 


for the Plaintiff, did not make the 
Detainer, which was in itſelf unlawful, 


lawful Fg x poſt facto; for the Plain- 
tiff could not detain Beaſts in Wither- 
nam, when the Defendant claimed the 


Thing replevied as bis own Property, 


and not as a Diſtreſs ; for the Witber- 


nam proceeds on che Suppoſition that 
the original Taking was a Diſtreſs, and 


if the firſt Beaſts had been the Defen- 
dant's, they ought not to be removed 
out of his Poſſeſſion, much leſs ought 


Other Beaſts . been men in Mi- | 


tbernam. | 


* 


* And had it. 
I By an after Fact. 


The Law of Rev 1: E r 


e IEP 8 My 8 * ri 0 
i 3 1 * * 


11 


Po id 124 . the 3 Dyer 41. 


dant ſhall recover Damages in Witber- 
nam on an * H/angata returned, on a 
Writ + de Retorno Habendo alii. || Con- 
tra, If the Reaſon of the Doubt is, 
becauſe if the + Neroruo Habendo be 
entirely to right the Defendant, Da- 
mages muſt be recoverable in Caſe the 
Beaſts be eloigned. be other Opi- 
nion is, that it is only a judicial Writ 
10 cauſe the Beaſts to be retutned; 

but the better Opinion is, that he ſhall 


have Damages, becauſe by the Eloign- 


ment he is deprived of the Benefit and 
Ule of the Beaſts, which he ought to 
have been immediately put in Poſſeſs 
ion of, in Parſuance of the Judgment. 


If the Plaintiff be nonſuit, he may 
have a ſecond Deliverance preſently, 
and this ſhall be a Super/edeas to the 


+ Retorno Habendo; and if the Re. 


form Habendo be ſued aſter the ſecond 


* Eloignment. 
+ To have another Kwon. 
On the other Hand. 
T Having the Return. 


119 
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120 The Law of Repinvins. 


Deliverance granted, the Sheriff ought 
not to execute the ſecond Deliverance : 
Now this prevents the Miſchief of the 
Mitbernam againſt the Plaintiff, 


F.N.B.9, A. brings Replevin againſt B. and 
A. Note. has Deliverance, and after is nonſuit, 
and a Return awarded to B. and upon 
this an * Elongata being returned, B. 
has the Beaſts of A. in Withernam,— 
In this Caſe, if the Plaint was firſt in 
the County, and removed in C. B. the 
ſecond Deliverance muſt not be ſued 
of the Beaſts delivered in Vitbernam, 
but of the Beaſts firſt taken, and the 
Defendant ſhall be put to gage Deli- 
verance of the Withernam. (+ quod 
| nota), and yet the Plaintiff himſelf is 
poſſeſſed of the Beaſts whereof he com- 
plains ; and if he makes his Complaint, 
or Count of the Beaſts delivered in 
Mitbernam, it is not good. —25 E. 3. 
90. fl. 38. 33 E. 3. Avowry 256, 
13 E. 3. KReplevin 37. Pluries z. 
Dyer 59. accordingly per Cur. in ſecond 
| Deliverance; the Reaſon is before given, 


—_— — 
* 


* Eloignment. 
+ Which obſerve, 


for 


The Law of RrPIEVINS. 


for the ſecond Deliverance is a judicial N 


Writ appointed by the Statute, and 


| therefore muſt in all Paints purſue the 


Record out of which it iſſues; and the 
Plaintiff cannot declare on that Wither- 
nam, for this is the Award of the 


Court upon his eloigning the Cattle, 


and if he is injured by the Return of 
the Sheriff, — has bi Action __ 


him. | | 5151 


_- the UE, eo. 8 _— againſt ak Brev. 
the Defendant, on Behalf of the Plain- olga 


tiff on meſne Proceſs, the Sheriff may 
take the Beaſts of the Defendant to 
any Value, as a Pain to make him ap- 
aps and. when the Defendant comes 

he will be fined in Court, and 
commbith till he has paid that Fine, 
and gage Deliverance of the Beaſts, 
and then he can have his own Goods 
reſtored that were taken in Withernam, 
and interplead with the Plaintiff; and 
here he cannot plead that either he 


did not eloign, or that the Beaſts were See Salk. 581. 
Raym. 613. 


dead in Pound, for that is contrary to 
the * Elongata returned by the Sheriff, 


* * 


c OE IDe..em_g 


* Eloignment. þ 


and 
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Stat. Weſt. 2. 
c. 2. 


ceed againſt the Pledges to have them 


that they may have a Withernam im- 


The Law of RETEUINS 


and not to be denied; but if it is falſe, 
he has Remedy againſt 7 Sheriff for 


000 falſe Return. n 1 
i 71 * 7 10 I 1 
Af 0 on the Withernom ö ial 


the Defendant; nulla Bona be returned, 
a Capias iſſues againſt the Defendant, 
and on that Capias if the Defendant de 
taken, he ſhall be in Cuſtody until he 
has paid the Fine, and likewiſe gaged 
Deliverance ;. and if he be not taken, 
they proceed to mn of Nene 


Upon the Regus Habends, if tho 
Sheriff returns“ Elongata on the 


Plaintiff, then there is ſome Difference 
in the Books, whether they muſt pro- 


amerced, and have Iſſues returned 
againſt them to the Value of the Beaſts; 
or if they have nothing then to do, 
but to take a Withernam againſt the 
Plaintiff. But it ſeems by the better 


Opinion, as is here before mentioned, 


mediately againſt the Plaintiff, on an 
* returned wy the Sheriff, and 


* „* 8 „ — 


. Eloigned, . 6 
"= | _ | -— 00 


The Law Reza Tin 


on ſuch Mithernam, they may take all 

— Beaſts of the Plaintiff, until he 
has returned the Beaſts to the Defen- 
dant; for it is a Pain to make him do 


the Thing required. 2+ en 
By the judgment ps a Fieri 4 Bacias, 
Capias and Elegit lie on the Award 
of the Judgment, if on the Withernam 
* Bona be feturned, then the Plain- 
tiff's Goods are taken, and they. ſhall 
not be delivered uatil the Plaintiff has 


paid his Fine to the King for his 


Contempt, and delivered his Beaſts ; if 


+ nulla Bona be returned on the Vi- 


tbernam, a Capias iſſued at Common 


Law againſt the Plaintiff for his Con- 


tempt, and if on the Capias the Plain- 


tiff be taken, he ſhall lie by it until he | 
has ſatisfied the Fine for his OC 


and returned the Goods, 


But by Stat. 17 Car. 2. c. 5. if the 
Plaintiff in Replevin be nonſuit before 
Iſſue joined, the Defendant is to make 
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or Cogniſance, for his Rent, and on 
this a Writ of Enquiry iſſues to aſcer- 
tain the Arrears of Rent, and the Value 
of the Diſtreſs, and he ſhall have Judg- 
ment to recover the Rent, and Coſts 
of Suit out of the Goods, if they are 
ſufficient; if not, for ſo much as the 
Value of the Goods amounts to, and 
ſhall have Execution thereon by Heri 
Facias or Elegit, or otherwiſe, —— 
The ſame Writ of Enquiry goes where 
a Demurrer is joined, and judgment 
given thereon, and the ſame Enquiry 
** the Jury where Iſſue is eh 


V. of the Writ de Propiett 
Probands. 1 


Peg. 83. 4. 1 tha: Replevin be either 5 Plaint 
-— Jud. or by Writ, if the Defendant claims 
135. Property, the Sheriff's Power to re- 
0 Lit. 145. plevy the Beaſts is at a ſtop, becauſe 
: the Defendant claiming the Beaſts as 
his own, the Sheriff cannot redeliver 

that Property to the Plaintiff which is 

claimed by the Defendant, and there- 

fore if the Replevin be by Plaint, the 
Juriſdiction is at an End by "ſuch 

Claim, till the Plaintiff F purchaſe . 

* rit 


Writ * de Proprietate Probanda, be- 
cauſe no Controverſy of Property can 
be determined in the County Court 
without the King s Writ, 


on the purchaſing of this Writ an-Datt. Sher; 

Inqueſt of Office is holden, and if on 435. 
ſuch Inqueſt the Property be found for 
the Plaintiff, the Sheriff is to make 
Deliverance; but the Defendant may 
remove it by Recordari, and put in his 
Plea of Property above, and it thall be 
determined by a Verdict ; but if the 
Inqueſt of Office find for the Defen- 
dant, there is an End of the Replevin 
by Plaint, becauſe the Property is found 
for the Defendant, and ſo no Rede- 

| Iverance can be made by the Sheriff; 
but the Plaintiff may bring a new Re- 
plevin. by Writ, for what is done on 
the Plaint is no Bar, nor has it any 


Concern with the Proceeding 21 the 
Writ, 7 


But if the Replevia w were by original 
Writ, and the Defendant claims Pro- 
an the Sheriff cannot make Deli- 


„** — = , A ** 


» Of proving the Property. 


Verance 
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verance no more than he could upon 


the Plaint, and therefore the Sheriff in 


ſuch Caſe returns ſuch Claim of Pro. 
perty on the * auſam nobir fignifices, 
on the Alias and Pluries on the Re- 
Plevin, as a Cauſe why he cannot exe- 
cute the Writ; and on this Return of 
the Sheriff the Writ + de Froprietate 
Probanda iſſues, that the Plaintiff may 
not want his Beaſts in the mean Time, 
and if the Property be found for the 
Plaintiff, orders a Redeliverance to the 
Plaintiff, and gives the Defendant a 
Day in Court; ; and the Plaintiff may 
not only declare on the unjuſt Cap- 
tion, but on the ſubſequent Injuſtice 
of the Defendant, in claiming the 
Soods as his own; and here the De- 
fendant may likewiſe ſet up his Claim 
of Property, and try it over by Ver- 
dict, where the Matter will be deter- 
mile under Peril of an Attaint,— 
But if this Claim be found againft the 
Defendant on the Inqueſt of Office 
below, he is ſubject ws a Fine for bis 
allo. Claim of Property, arch he 


* 
3 1 


3 Signify the Cauſe to us. 
+ Of proving the Property. 5 
e . has 
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Goods, which is a Contempt of the 
Court, and ſubjects him to a Fine, as 
likewiſe to Damages to the Party, who 


The Defendant muſt appear in proper 


Perſon to anſwer his Fine to the King, 


but after Payment of the Fine he may 


appear by Attorney 3 but until the Pay- | 
ment of the Fine, be muſt plead in 


Perſon. 


But if the Verdict be found for the Brev. Jud. 
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Defendant in the Writ * de Proprietate 35. 36. 


Probanda, there is an End of the 


Replevin, as well by Writ as by Plaint; 


for the Sheriff is not by the Writ * 4e 


Proprietate Probanda to deliver the 


Goods to the Plaintiff, unleſs the Jury 


finds them to be the Plaintiff's; and 
if the Defendant has the Goods and 


poſſefles them as his own, they cannot 


proceed on an Action, which ſuppoſes 
the Goods to be re-delivered- to the 
Plaintiff; but if the Plaintiff has any 


Right to them, fince the Poſſeſſion by | 


1 


8 
* 2 
_— — * — —_ 5 — : 


Oft proving the Property. 


the 


® 
of 


WIDE ' 


— — ̃ —. —U W —— ceo 
. ee eas Es an 
— xe — IT. 


, — —— — 
* AT n —_— 
ee . . en — 
PTT We — Oh ne SCE APPLES <0 te OTE IP 
. —— AI = Rr re ts ANTE 
2 8 n W CD a 1 Ty As . Eats > — — —— n 1 


KK5— 2 
— —— 


re „ 
3 —— —— 
COTE * ELIAS 


CNT > EIS 
— mT 


r 
— — AS 21+ 
n n 
— 
GEE eee me 
nne 


rr... 
—_ _ - = 
N ä — 
— — - 
Als Be * 
2 3a 


_— — * aA — — 
— : > — 1 3 
OO PRC IE RL OY vs re A 1 ee, j r EO 
F. 2 rr. n ee 2 


170. 


128 The Law of RE PLEVIxSͤ. 


the Inqueſt is eſtabliſhed on the Side 
of the Defendant, the Plaintiff cannot 
get back his Poſſeſſion of the Good 
until he has eſtabliſhed his Right in 
an Action of Law for the ſame, and 
therefore he may bring his Action of 
Detinue, Trover or Treſpaſs, for the 
Recovering of the Goods, but cannot 
continue his Action, whereby the Poſ- 
ſeſſion ſhould be delivered to him. 
Fitz. Abr. tit. Propr. Prob. 5. & per tot, 


Co. Lit. 43. A Bailiff cannot claim Property be- 
Lev. o. joe when the Sheriff comes to make 


© Replevin, becauſe being only Servant to 
another, in whoſe Right he has taken 
the Goods, he cannot ſay they are his 
own, and therefore cannot hinder the 
Sheriff from delivering the Goods ac- 


Bro. Jud. 137. cording to the Command of the Writ, 


The. Brey. as the Proprietor might, — For though 
a Man by claiming Property may pre- 
vent his own Goods being delivered, 
yet he cannot hinder other People's 
Goods, becauſe the Sheriff cannot hear 
any Stranger to interpoſe againſt the | 
obeying the King's Writ; but the 
Owner himſelf ſhews a juſt Cauſe 
why the Goods ſhould not be deliver- 
ed until further Enquiry; but the 
6 . Bailiff 


The Law of REPLEVINS. 


| Bailiff above may plead Property i in a 
Stranger, for this is a ſufficient Reaſon 
to excuſe him from Damages, ſince he 
has not taken the Fiat 8 Goods 


from him. 


VI t che. Proceſs far removing 


the Cauſe out of the inferior Court, 


Since the Replevin is vicontiel, and 


determinable in the inferior Court, 
where the Suitors are Judges both of 
the Law and the Fact, and, fince the 


Suitors are not awed by the Peril of 
an Attaint, nor the Matter of Law de- 


termined without Danger of falſe Judg- 


ment, from their Ignorance or Par- 
tiality, the Law hath appointed two 


Writs to remove ſuch Cauſes out of 
inferior Courts into the ſuperior, and 


thoſe are the * and Recordare. 


The Par! is when the Proceeding is 2 Inſt. 339. 


by Writ of Replevin, for when a Writ 
of Replevin iſſues, and it is returned 
'out of the County Court, that gives 
the Judges above Authority to proceed 
thereon, whether the Proceeding below 
be recorded or not, for the Judges 
| K want 


* 


Wt 


. ben 
they have the King's Writ with them. 


- But the Recordaye is to record na 
essen gs, and when recorded, 
return them into the King's Bench 1 
Common Pleas; ſo that it gives Au- 
thority to record thoſe Proceedings that 
were not of Record before; therefore 
if the Replevin were by Plaint, it muſt 
be removed by Recordare, becauſe the 
Courts muſt have their Authority by 
. returned of Record. 


We ſhall conſider each of them 
5 — | 


I. Of the Pore. 


F. N. B. 69. M. If the Replevin be removed out of 
| the County Court into the Common 
Pleas, the Writ of Pone ſhall be as 

follows: : | 


* ew Vi ic. Linc. Salutem, Pone, ad 
"__ tionem e coram Fuſticiariis 
noftris 


_ — 


=_ 


* "IN "YL Second, &c. To the Sheriff ß 
Cc. Greeting: Put by upon the Petition * the 
1 ett 


The Law of Revinyins, 


noftris apud Weſtm. (tali die) louelan 


que. eft in Com. tuo per breve noftrum 
inter A. & B. de Averiis i pfius A. 


captis & injuſte detentis, ut dicitur, & 
Summoneas per  bonos Summonitores 
præd. B. quod tunc fit ibi, præfato A. 


inde reſponſurus, & habeas ibi une 


nitores & doe breve. ng 


And if it be cemoved inte the Kg x 


Bench, then the Writ 1 is ſuch: 
* Mele Ge. Pone * Petitionem pe- 


rentis, ubicungue tunc fuerimus in An- 


glia loquelam, &c. 


The Reaſon why he is ſummoned 
in this Writ is, that the Defendant 
being already attached in the _ 


—— — of 


Nu b before our Juſtice at Wefiminſter (ic 
a Day) the Plaint which is in your Coun 


our Writ between A. and B, of the Beaſts 01 


ſaid .J. taken and unjuſtly detained as is faid, 
and ſummons by good Summoners the aforeſaid 
B. that he be then there to anſwer the aforeſaid 
ET - hereof, and have there the Summoners and 
this Writ. 


* George the Second, &e. Put by on the Pe- 


tit ion of the Petitioner W we ſhall then 
be in England, the Plaint, Cc. | 


K 2 below, 
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3 and having appeared, it is pre- 
ſumed he would have come in upon 
the Summons, and when he hath ap- 


peared below to avow his Diſtreſs, it is 


not to be ſuppoſed that the Caption is 


an unlawful Caption, on which he 
ſhould be attached; and therefore when 


the Plea is removed, the Entry is, 
* 9uod defendens Summoni tus uit ad 


reſpondendum. 


The Plaintiff may remove out of 


the County Court, either by Pone or 


Recordare, without Cauſe ſhewn, for 
it is his own Delay ; but the Defendant 


cannot remove without Cauſe ſhewn, 


for ſince it is in Delay of the Plaintiff, 


a juſt Cauſe ought to appear won 4 Re- 


cord for ſuch Removal. 


Reg. 84. 
F. N. B. 70. A. 
2 Inſt. 339. 


There are ſeveral S of "FIG 


at Common Law; as if either Party 
were related to the Lord, or Sheriff, 


Ce. but the Stat. of Wet. 2. c. 2. hath 
| added one Clauſe, and that is, if the 
7 Defendant diſtrains for Cuſtom and 


| * That 6 Defendant was 3 to an- 


ſwer. 


Services, 


The Law of Re PLEVING. 


Services, and the Plaintiff pretend to 
be out of bis Fee; for by this Means 


the Plaintiff recovered his Beaſts, aifd 


drove the Lord to his Cuſtom and Ser- 
vices, whereby the Lords were often 


diſpoſſeſſed of their Diſtreſſes; and 


therefore this Statute provided that ſuch 
Defendant ſhould upon ſuch Pretence 


of the Plaintiff, remove the Plea into 


the ſuperior Courts, and try. the Te- 
nure in this Action. 


td the * Cauſe of Removal is in- 
ſerted in the Writ, after the To e 
thereof, in this Manner : 8 


+ Nui O. Clericus D. Vicecomitis 
frædicti qui frequenter in abſentia 
Vi rcecomitis illius tenet placita ejuſdem 


* The Sheriff cannot return that the Cauſe is 
not true. Per Rolph. 7 H. 6. 32. 


3 * — * you _ 111 ——— 


+ Becauſe C. Clerk of D. the Sheriff afore- 
faid, who frequently in the Abſence of that 
Sheriff holds Pleas of the ſame County, is akin 
to the aforeſaid A. wherefore the ſame Sheriff 
- favours the aforeſaid A. in the Plaint- aforeſaid, 
as is ſaid, Let this Writ be executed if the 
Cauſe be true, and the aforeſaid 4. petitions for 
it and otherwiſe not. 


Sp 3 Cami 
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Comitatus, et Conſangii neus prædicta 


A. propter r quod idem ¶icecomes favet 
ipfi A. in loquela prædicta ut dicitur, 


Flat executio 4 brevis, fi cauſa ſit 


vera & pred. B petit, & aliter non. 
Or thus: . Nia pred. B. cepit 


averia pred. in feodo ſuo pro Conſue- 


tudinibus & ſervitiis fibi debitis, ut 


| dicitur, Fun executio, &c. ut ſupra. 


Or thus: ; + Nia pred. B. clamat ” 


fred. A. efe Nativum ſuum, & ed oc- 
'cafione a 2 averia præd. efſe ſua 


propria, ter quod loquela illa in 
Comitatu * ev non debet, ut at citur, 


Fat executi 0 Sc. ut ſepra. 


WE OR — — * Sa - R FILA +” (D — Sz — 


* Becauſe the aforckaid B. took the Beaſts 


- aforeſaid in his Fee for the Cuſtoms and Services 


due to him, as is ſaid, Let Execution, &c. as 


above. 
+ Becauſe the aforeſaid B. claims the afore- 
ſaid A. to be his Relation, and upon that Ac- 
count aſſerts the Beaſts aforeſaid to be his ow 
whereupon that Plaint ought not to be Bear's | 
on in the e as is ſaid, Let nen Se. 


as aboye. N 


But 


The Law of Rr LE rr . 


But notwithſtanding the ſaid Cauſes, 10 Ed. 2. A- 
the Defendant may avow for Damage: " = 213, 
feaſant, for the Cauſe of Removal is 20 Ed. z. A. 
no material Part of the Writ, nor is it vowry 130. 
traverſable, and therefore the Defen- . 
dant may juſtify the Taking and De- 
tention 40 the 3 in any other 
Manner. 


But if either Plaintiff. « or Defendant F. N. B. 70A. 
removed the Suit out of the Lord's 
Court, they ought to ſhew Cauſe, be- 
cauſe they ſhould not ouſt the Lord's 
Court of the Profits of ſuch Juriſdic- 
tion without apparent Reaſon. 


And it ſeems that ſuch Cauſes uſed 
anciently to be examined, before ſuch 
Writs were granted; as in Chancery 
they uſed to examine the Cauſe of 

Action before the granting of original 
Writs; but this in both Caſes is now 
neglected, and ſuch Writs iſſue of 

e. 


ä And the Cauſe of n out of F. N. B. 70. A. 
the Lord's Court a be ſhewn i in this Reg. 84. b. 


Manner: . 
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* Quia predietus Abbas eft Dominus 


| Curie de C. in gud loquela illa pendet 


per retornum brevis nofiri, propter quod 


idem A. in loquela pred. in eadem Cu- 
rid juſtitiam conſegui non pon ut i 


citur, Fiat executie, 2 


Or thus: + N J. Ballious K. 


 Archiepiſcop: Cantuar. Curie fue - 


N. coram quo loquela illa pendet, 


retornum brevis noſtri in eddem Gris 


* lacitatur per pred. B. de quodam 


70 20 Marcarum, coram pref. Ju- 


Sele ts naftris per breve noſtrum, 


* 88 idem Ballivus in odium 


8 n 8 *— „ —_— 


_ 


PIR) 


* Becauſe the aforeſaid Abbot is Lord of the 


Court of C. in which that Plaint hangs by the 
Return of our Writ, wherefore the ſame A. 
cannot obtain Juſtice in the Plaint aforeſaid in 
the ſame Court, as is ſaid, Let Execution, &c, 
+ Becauſe 7 Bailiff of K. Archbiſhop of 
Canterbury, his Court of N. before whom 
that Plaint hangs, by the Return of our Writ in 


the ſame is impleaded by the aforeſaid B. of a 


certain Debt of 20 Marks, before our Juſtices 
aforeſaid by our Writ, by Reaſon whereof the 
fame Bailife out of Hatred. to the ſaid B. favours 
the ſaid A. in his aforeſaid — as is ſaid, Let 


| Execution, Sc. 


2 


K 
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infus B. favet ih, A. in loqueld fu 
pred, ut dicitur, Fiat executio, &c. 


And note, that the former Conclu- 
fion is proper when the Plea is removed 
at the Suit of the Plaintiff; but the 
latter when it is removed at the Suit of 
the Defendant. 


— BEE rr CIIEOIOO 
- - — 


If the Plaint be removed by the 21 H. 6. go, 
Defendant by Pone at the Day in Bank, ** 
the Plaintiff ſhall be demanded under | 
the Peril of a Nonſuit, and if he make 
Default, a Return ſhall be awarded, | 
and no Proceſs; but if the Plaintiff ap- 

_ pears, and the Defendant makes De- 
fault, a Difiringas ſhall iſſue, and on 
Nulla bona returned, then a Capias and 

Proceſs of Outlawry. So if the Plaint 
be removed by Pone or Recordare by 
the Plaintiff, there if he makes Default 
he ſhall be nonſuit ; if the Defendant 
makes Default, then ſhall iſſue a * Pane 
per vadios, and ſo Proceſs of Out- 
lawry. FE . 
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Wherever the ſendant hath Day 


in Court by the Writ, )there the Plain- 


tiff is demandable under Peril of a 


Nonſuit, for he bringing another in, 


- ought to attend himſelf; and if he has 
brought the Defendant into the Court 


below, if the Defendant removes it 


above, he thereby gives himſelf and 


the Plaintiff a Day in the Court above; 
for the Plaintiff, having put in Pledges 


of Proſecution, ought to follow the 
Writ, and wherever Day is given, 


there he may demand the Plaintiff, 
under Peril of a Nonſuit; but where 
Day is given to the Defendant by the 
Writ, there no Judgment can be a- 


- geinſt him till he appears, for that 


would be to give judgment * parte 


inauditd; and therefore tho' he himſelf 
removes the Plaint by Recordare, 


whereby he gives himſelf a Day in the 
ſuperior Court, if he does not appear 
at the Day, they muſt carry on the 


Proceſs to make him appear, tho he 


has appeared in the Coyrts below, ſince 


7 ſuch Appearance does not give Autho- 


rity to the Court above to proceed, 


5 ee he has firſt appeared theres but 


| . One . unheard, 


. 


* 
r . 
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there is Judgment of Nonſuit againſt 

the Plaintiff if he does not appear, for 
his Non- appearance is not proſecuting | 
his Plaint, which is a Nonſuit, 


* Pone (at the Suit of the Defen- = e 
dant) + Joquelam quæ oft in Comitatu in the —_ | 
tuo inter A. & B. de Averits ipſius A. | 
captis, &c, and ' ſays, || præfato B. 
where it ſhould be 4 prefato A. Reolph 
came for A. the Plaintiff, and prayed 
Damages, for that otherwiſe the Plain- 
tiff had no Remedy; for the Pone is 
abated, ſo the Court is without War- 
rant: Yet it ſhall not be remanded, 12 H. 4. 14. 
for the County Court and the Courts 3 77. 6- 5 
above are the Courts of the King; ande? 2 
a new Pone doth not lie, becauſe the 
Plaint is here, Baker, Martin and 
Preſton contra; a Pone or Recordare is 
but to remove the Plaint, ſo that when 
the Plaint is removed, the Pone or 
Recordare ſhall never abate, for that 
the Court is poſſeſſed of the Plaint; 


2 
3 


ST; * r ©; my . *. # 


* Put by. l | N 
+ The Plaint which is in your County be- 
tween A. and B. of the Beaſts of the ſaid A. 


taken, S C. 
+ Aforeſaid A. 


but 
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but yet the Plaintiff hath not a Day i in 


Court, becauſe ſuch Writ not being 


good, cannot give the Plaintiff or De- 
fendant a Day; therefore the Court 
may take a ſpecial Writ to the Sheriff 


to warn the Plaintiff to Purſue the 


; ona þ where another ought. to have 


Plaint, and ſo it was done in this 


. The Plaint is well removed, altho' 
the Pone bear Date before the Plaint 


entered, 1 R. 3. 4, So if the Plaint 
be removed by Certiorari, where it 
ought to be by Pone or Recordare. See 
7 E. 4.23. So if one Plaint be re- 


been, ibid. or where there is a Va- 


riance between the Plaint and the Wiit. 
6 Ed. 3. 55. 8 Ed. 3. 71. Cro. Elia. 
543. See Moor 30. contra. 6 


II. of the Writ of a Te 


F.N.B.70.B. When the Plaint i is in the County, and 
the Replevin ſued there without Writ, 
then if the Plaintiff or Defendant will 

remove that Plaint, he ought to ſue a 
Writ of are out of the Chan- 
cery, directed unto the Sheriff, and the 
Writ ſhall be ſuch : 


* Rex 
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 * Rex Vic. Linc. Salutem. Præcipi- Reg. 85. 

mus tibi, quod in pleno Com. tuo Re- 

cordari facias loquelam, que eft in 

eodem Com. fine brevi noftro, inter A, < 
& B. de averiis ipſius A. captis & in- = 
juſte detentis, ut dicitur, & recordum 

illud habeas coram Juſticiariis noſtris 

apud Weſt. (tali die) &c. ſub ſigillo tuo 

& Agillis quatuor legalium Militum 

 ejuſd. Com. ex illis qui recordo illo in- 


+ Note, theſe Words, ut dicitur, are only 
in the Writ when brought by a common Per- 
ſon, and not by the King. 38 Ed. 3. 331. 


r . — eo ets 


— — -n ———— — 


| As is bad. | 


* George the Second, &c. To the Sheriff of, 
Sc. Greeting: We command you that you cauſe 
to be recorded in your full County the Plaint 
which is in the ſame County, without our 
Writ, between A. and B. of the Beaſts of the' 
ſaid A. taken and unjuſtly detained, as is ſaid, 
and have the Record before our Juſtices at }/:/?- 
minſter (ſuch a Day, &c.) under your Seal and 
the Seals of four lawful Suitors of the ſame 
County with thoſe who were preſent at the 
recording it, and fix the ſame Day to the Par- 
ties that they were there, and proceeded in that 
. Plaint according to Juſtice, and have there the 
Names of the ſaid four Suitors, and this Writ. 
Witneſs, &c, Let this Writ be executed if the 
aforeſaid A. petitions for it, and otherwiſe not. 


terfuerunt ; 
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The — 


ker fuerunt 1 & partibus eundem diem 
gas, quod tunc fint ibi, in loqueld illd, 
prout juſium fuerit praceſſurt ; ; & la- 
beas ibi nomina prœd. quatuor Militum, 
& boc breve. Teſte, Se. Nat exe- 


cutio iſtrus brevis, #- fred. A. loc 
petat, & & alter non. 


it md that the Plaintiff may 


remove the Plaint by Recordari, with- 


p ee 20 Ed. 3. 21. where Beaſts were 3 


in D. in the County of Wilts, which was within 


the Precincts of the Honour of Malling ford in 
the County of Berks, where the Plaintiff had 
Deliverance without Writ, and the Defendant 
fued a Recordari.to the Sheriff of Berks, + Quia 


 eiftrixit in feeds, and the Plaintiff came; but 
the Defendant made Default, and it was ad- 


judged: 1. That the Parol was. well removed, 


- notwithſtanding. the Taking was in another 
| County. 2. That Proceſs of Outlawry did not 
lie here, without a Default of the Defendant, 
as it does in Replevin. 3. That yet if he came 
= by Proceſs of Outlawry, he ſhould be put to 
. anſwer. 4. That he might avow Damage 
Feaſant, notwithſtanding this ſpecial Cauſe aſ- 


ſigned. Note; the Beaſts were driven into the 
County of Berks, where the Caſtle and Court of 


the Honour of Malling ferd was. Dyer 168. 


+ Becauſe he diſtrained in his Fee. 


2 5 . out 


* 


The Law of Rerievins. 
out any * Cauſe put in the Writ; 


Plaint without ſhewing Cauſe in the 
Writ, as is before ſaid upon the Pone. 
And the Cauſes for the Defendant | 
ought to be ſuch; 


If the Plea be removed out of the Court of 
the Lord, (in Ancient Demeſne, | ut videtur) 
the Cauſe is traverſable ; contra, if out of the 
Court of 2 ing. 12 H. 4. 17. _ 
50 Ed. ae > Fees, Ar. tit. 1 CP 

lea, Fel 10. And if the Cauſe be 
ſulfcient, or none at all, yet the Parol ſhall 


Demeſne; for upon a Recordari. out of Ancient 
Demeſne, the Plea is wholly upon the Cauſe, 
and therefore the Plaintiff may be nonſuit in 
fuch Recordari ; but if it be-out of any other 
Court, the Plea is upon the mere Matter, 
and therefore the Plaintiff cannot be nonſuit 
upon the Recordart, but it muſt be in the Ac- 
tion; the Reaſon is becauſe . 1 is 
a Privilege going with the (ſuch ors 
being anciently compoſed of the King's Huſ- 
bandmen) and the Pleas cannot thence be re- 
moved without Cauſe, becauſe it would alter the 
| 2 of the Soil, to be impleaded in the 
King's Courts without ſuch real Cauſe made 


out, 


l| ; 
t Cauſe to remove 5 Plea. 


4a 


but the Defendant cannot remove the 


not be remanded ; otherwiſh if in Ancient 


- Nie 


143 


144 The Law of ReeLlgvins, 


* 9a pred. B. placitando in Cum. 
pred. afſerit ſe averia prad. cepiſſe in 
 feparalt ſolo ſuo, ut in damno ſuo ibi- 
dem, in quo quidem ſolo pred, A. cla- 
mat communiam paſture, ut dicitur ; 
que quidem loquela, eo quod tangit li- 
berum tenementum (ut prædictum eff) 
in eodem Com. ſecundum legem & Con- 
Fuetudinem Regni noftri fine brevi nitro 
placitari non debet. Fiat executio iſtius 
brevis (fi Cauſa fit vera) & prad. B. 
boc petat & aliter non. 55 | 


And if a Replevin be ſued by Plaint, 
in the Court of any other Lord than 
in the County Court before the Sheriff, 

then the Recordari which is ſued by 


* Becauſe the aforeſaid B. by pleading in te Wl + 


County aforeſaid, aſſerted that he took in his 

feparate Ground the Beaſts aforeſaid, as in his 

Damage there, in which Ground the aforeſaid 

A. claims Common of Paſture, as is ſaid, which 

*Plaint in as much as it concerns the Freehold 

(as is aforeſaid) ſhould not be pleaded in the 

fame County, according te the Law and Cuſtom 

of our Realm, without our Writ, Let this 

Writ be executed (if the Cauſe be true) and 
; the aforeſaid B. petitions for it, and otherwiſe 

not. | $4 


4» . 


the 


The Law of RzxyLEving 
the Plaintiff or Defendant, ſhall be di- 


refed unto the Sheriff, and the ea 


ſhall be thus: 
* Rex 7 ic. Linc. 3 Præcipi- 


nus tibi quod aſſumptis tecum 2 | 


diſcretis & legalibus Militibus 
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tuo in proprid perſond tus accedas ns 


Curiam W. de C. & in ill plend Curid 
recordari facias loquelam quæ eſt in 


eadem Curid fine brevi noſtro, &c. 7 | 


recordum illud habeas ſub figillo tuo, & 


figillis quatuor legalium hominum ejuſ- 
dem Curie qui records illo interfuerint, 


- 4 Bal "Se. (4 UWA quia prad. 
0M alien . 


ä» — * ** "OY ** ttt. * ak. "Y * 1 MY 
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* * the Second, &c. | To the Sheriff 4 


&c. Greeting: We command you that you 


take with you four diſcreet and lawful Knights 


of your "County, and go in your own proper 
Perſon to the Court of V. of C. and in that 
full Court cauſe to be recorded the Plaint which 
is in the fame Court, without our Writ, &c. 
and have that Record under your Seal and the 
Seals of four lawful Men of the ſame Court, 
who were preſent at the recording it, and to the 


Parties, Sc. (as above) becauſe the aforeſaid A. 


is Bailiff of the aforeſaid . of C. of his Court 
aforeſaid, and holds Pleas of the ſame Court, 
and ought not to be Judge in his own Cauſe, 


= fue 


W. 4 Curiæ 
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Plaintiff ſhall dectare 
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fit pre. & font 'placits why 


le & N in Jud Cauſd Tf nn 
debet. 


Ik che Plea W Alesnuaüed in the 
County, yet the Phintiff- or Defendant 
may remove the Plaint into the Com- 


mon Pleas or "King's Bench by Recor- 
Hari, and it hall be good, and the 
the ſame, 
and the Court hall hold Plea upon 


the ſime Plaint; for if the Plaint be 
X continued in the County Court, and 
| Moe Joined N NN it, yet nothing ſhall 


e d Decent be wind Andie h 1 


the Plaint, he ſhall not have Addition in the 
Recordari, alto . Proceſs of Outlawry lic 
thexeon. 2 H. o H. 6. 0. accordingly) 


 autlged. For is not on a Writ, 


Wen 3 A Fo HSE vin che Een 
f f 9. c. 5. . 

e Org, 

Nite 5 a Caplar lies on 2 Default 

> Defendaft, an # Pune brought By the Tan, 

in 1 Reßle im by Pfaint, but not upon 2 


n a Fin. 3 H. 6. 54. Le 
5 0 hbz ach de de 
4 


on Plaintiff hall 

Thetrid here; for the 

co: dari made the Court judge of the whole 

ter 5. e 1 
8 


* 


* 
OY be 
- — 
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the Law of Revievins. 


be removed but only the Plaint, and 


in the Common Pleas the Plainti ift may 


For the Pore and NRecordari give 


the Defendant a Day in the Court 


Plaintiff and Defendant appeared at 


the Day, the Plaintiff. counted and de- 
clared, and the Defendant avowed 


+ ore tens, that the Court might 
Cauſe of Complaint, ad 


| know the Cauſe of © | 
| being in a new Coutt, it was all to be 
rehearſed in order that they might 


underſtand it; and this the rather, be- 
cauſe being a ſuperior Court, they were 


not bound by any Deciſton made on 


the Proceedings below, and this co 


de no Inconvenience in Replevin at 
Common Law, where the Plaintiff may 


bring his Replevin || Zofies quotzes 
and where the Defendant 2 = 


and gave another Day, it was upon 
Cauſe ſhewn of Inability or Partiality 
in the Courts below. 


+ By Word of Mouth. 
| As often as. 


L 2 But 
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| Sis. hes 


V 


But not ay i in Pone or ' Ricordari 
is the Court to take no Notice of any 


Pleadings or Proceedings but what are 
rehearſed or recorded before them, but | 
even in a Habeas Corpus, which is a 


Writ of Liberty, there the Plaintiff 


muſt likewiſe follow the Body. of the 


Priſoner, and there declare againſt hin 


de nouo; for the Court cannot take 


Notice of the Pleadings rehearſed be- 
fore inferior Judges ; for thoſe Records 
don't come up before them but by 
Writ of falſe Judgment, . where the 


Court is not of Record, or by Writ of 
Exror where it is, and therefore they 


have nothing to do with their Proceed- 
ings till 1255 be e oe 


them. 


©" But where wer have me Body of 
the Defendant, the Plaintiff may pro- 
ceed originally againſt him; ſo in 
Pone, where they have the original 
Writ they may proceed originally upon 
it, and the Recordari makes the Plaint 
ob-Record, for the Statute of Marlbr. 


" HA 
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a | | 444 «2 Fo en 
8 Anew. . * 1 | * 22 1 
which 


* 5 D * * 
4 ' Sw 


Ne 1 AL 3 ro a 
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which gives the Plaint, does in the 


firſt Cha pet provide that all Com- 


plaints of Diſtreſſes ſnould come into 
le Courts of the King, which gives 
the King's Courts Authority to record 
ſuch Plaint as was in the County. 


The Words are, Et præterea, 2 
dam eorum per M; niſfros Domini Regis 
Juſticiari non permittant nec ſuſtine- 


ant quod per ipſos liberentur diſtrictiones 


quas Authoritate proprid fecerint , ad 
Voluntatem fuam, Proviſum eſt Concor- 


datum & Conceſſum quod tam Majores 


quam Minores Fuſticiam babeant & re- 
cipiant in Curia Domini Regis, & nul. 
lus de cetera ultiones aut Are ones 


— * . . 


* And moreover ſome of FI would not be 


juſtified by the Officers of the Lord the King, 
nor would ſuffer them to make Delivery of ſuch 
Diſtreſſes as they had taken of their own Au- 
thori 2 at their Pleaſure. It was provided, 
agreed and granted, that as well high as low 
ſhould have and receive Juſtice in the Court of 
the Lord the King, and that no one thereafter 
ſhould take Revenge or Diſtreſſes without the 
Conſideration of the Lord's Court in Caſe any 
Damage or Injury ſhould happen to him, where- 
of he ſhould defire to have Amends from any of 
05 Neighbours whether high or low. _ 


1 2 faciat 
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1 
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in Ancient Demeſne in all 


| faciat per ha tos 5; 0 
25 Curie 272 forte 
t 


Injuria fite unde 


1189 mg vel 


amendas habere valuerit de aliquo Vi ici. 
10 ſug, free majore foe re 


By this Statute it appears that the 
Plaint tho given for Expedition before | 
the Sheriff might at any Time be re- 
moved of recorded in * _ of 
the King. 


In a Recordari to remove a Record 


out of Ancient Demeſne, the Writ 
fall Gy * Lopes & FProcefon, 


and not + Recorgum quad v. 36 H. 6 
by all the Juſtices ; yet the Form of 
the Regiſter in the Recordari, as before 


is ſaid, is || & Necordum il Habeas.” 


In the Sheriff or Lerd's Court, and 
Replevins, 
the Plaint is called + Lapuela, becauſe it 
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but in the Accegas ad Curiam, t the : 
Tranſmiſſion of the Plaint by 
King's Writ, under the Seals of four 5 
of the Sujtors in the Preſence of the 4 
Sheriff and four Knights, is called 4 * 
Record, becauſe it is 1.7 to be a Re- 
cord 3 in the Courts above. N 


Where by Recordari the Record was o H. 6. 58. 


removed by the Sheriff out of the See Nat. Brer. 
Court of Chancery at Canterbury, it 9 
was faid, that the Court of Canterhury 19 
might have refuſed to obey the Writ, ö 

for being a Court of Reel by Com- Wn 
miſſion, the Plea ought not to be go . ir 
moved by * Recordari, but by + H EE 


eas Corpus cum Cauſe or Cen, ; oe. 
end it was held, that in as much as =_ 
the P lea Was come hither without 1 
Warrant, all was void, and that there-. We 
fare - the Court. could not remand it, 1 
for the Record remained at Canterbury; I 
and if no Proceeding there 17 7 5 [| 
2 the * $. that Court, it ” MF jo 


| © Cauſe to be recorded. | 9 
NP __—_ the VOY with the "FN e eig. | | 9 
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5 Recordari on a foreign Voucher out of 
| Cheſter. LY 


The Reaſon is  becai ſe the Recor dar; 
is to return a ela, and when the 
Proceedings are in a Court of Record, 
it is not a * Loguela, but a Record in 


its own Nature in the Court below. 


. the Recordars. ſuppo ſes a 
Partiality in the Court below, F which . 
cannot be ſuppoſed in a Court ot. Re- 


cord, acting under the King's Com- 


miſſion; nor have the ſuperior Courts 


any inherent, Right to judge of what 


w other inferior Rd of the King 
s poſſeſſed of, *till it comes before 


thats by ＋ Habeas Corpus cum Cauſa, 


or by Certtorari, The Habeas Corpus 


is the Writ of Liberty. The Law hath 


that Tenderneſs for the Liberty of a 


Man, that when any Perſon is im- 


priſoned, he may purchaſe a Writ to 
any ſuperior Court; and if any of 


thefe Courts ſee Cauſe 'on the Return 
to diſcharge him, he ſhall be freed ; 


i 
— "I * 3. " 2 a. 
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4 ow tn Body with the Cauſe, 


. 


from 5 


The Law of RETLEVINS. 


from hence it is that the Body muſt be 
ſent, and the Cauſe of Inigrifopticnt 
_ muſt be ſent with We 

A tis alfo is to return the 
Proceedings on another Ground: All 


inferior Courts are of definite and 


bounded Authority, and cannot award 
Execution out of the Diſtrict; there- 
fore leſt Juſtice ſhould fail, Proceſs of 


Certiorari goes to remove the Record 


into the upper Courts; and both theſe 


Ways have been uſed to give Juriſ- 
diction to. the, upper Courts. 9 


We 


The Certiorari coming to remove a 


Record on Suppoſition that inferior 


Juriſdictions may exceed their Bounds, 


they muſt ſend the Record in the 
Condition it was when the Certiorari 


came to them; but it ſtops their Pro- 
ceedings from the Time they receive 
it. | 


If a Record be removed out of a 


Court of Record by a Recordari, it 
cometh in without Warrant, and the 
Court ſhall not hold Plea thereof, 


But 


185 
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hut if a Record cometh in Court 

without a Warrant, the Party may 
foe a Writ directed unto the Juſtices, 

chat they may proceed. upon that Re- 
cord * quod coram vobis refidet, 


_ The Meaning of the Diſtinction is 

this, that when a Recordari is ſent 
down to a Court of Record to remove 
a Replevin there depending, they may 
proceed and not obey the Writ, becauſe 
that Replevin is of Record in the 
King's Court, and conſequently ＋ in 
Curia Regia according to the Statute, 
and therefore the Writ to make it a 


Record is || actum agere ; but if they | | 
do obey the Writ, and ſend the Re- | 
cord, they cannot afterwards proceed 1 
upon it, becauſe they have ſent it * 
away from them, and the Court above \ 
cannot proeced upon Records of ano- f 
ther, as they do in Replevin on the 0 
Plaint ſent before them by Recordari; 1 
and therefore there muſt be a Writ to 0 
YRS oe 3h 8 i 

q | 7 yy | ti 
Which remains with yu. 8 


+ In the King's Court,. 
To do a Deed, | 5 
„ | give 


County; yet the Record is well re- 


The Law of Reryz vying 


give ther Aythority to proceed an the 
Record uod caram 01 edel. Ate 


| Bat they have an "Rf Foul Anthorigy 


to ſee that other Juriſdictions do not 


exceed their Limits; and therefore 
when they ſend a Certiarari to remave 
ſuch Record, they ought to proceed 
above on the. Plaint entered in the 


moved, becauſe that both Courts are 


the Courts of the King. But if the 
Record be removed out of the Court 


of any other Lord by ſuch Writ, which 
beareth Date before the Plaint, it is not 


good ; The Reaſon is, becanſe the 


Sheriff's County being held or farmed 
from the King as immediate Deputy, 


the King may remove the Repleyin out 


of the Sheriff's Court into his own 


without any Cauſe ſhewn ; and there- 
fore it is not material whether the Re- 


cordari be teſted before the Plaint or 


not; but where the Record is ramaved 


* of the Lord's Court, where there 
a Juriſdiction by Grant or Preſcrip- 
ph there * — ſhewn far 


ee, Ms 8 
— 


$ mu remains with 15 | 
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uch Removal; and ſuch Cauſe will be 


abſurd if the Accedas ad Cariam bears 


Date before the Plaint, for that cannot 


be a Cauſe to ouſt the Lord of Joriſ- 
diction which was not in Being at the 
Time of the Writ ifluing ; and altho' 


the Defendant cannot remove'the Plaint 


without Cauſe, yet this is not to ouſt 


the Sheriff of Juriſdiftion, but that the 
Plaintiff may not has delayed A 


2 Cauſe , 


Vu. or Replovin nel, and bee, 
are to be cane 


1. For whom and 1 in what Caſes it 


les. 
25 The Declaration in Replevn 


The Sen Pleas i in this Adios, 


5 and herein of the Avowry. | 


4. Of the Judgment i in this Aion 


e for the Plaintiff or Defendant; 


and herein of the Writ de Retorno Ha- 


'bendo, and of the Writ of ſecond De- 


liverance. 5 


„ N ; , 2 ö 
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1 F or whom and i ia x what Caſes it 


10 


perty, as as for thoſe i in 8 I have the 430. 
abſolute Property; as if Goods be laid A. Repl. 
in my Hands in order to be delivered! Dock. Place. - 

| over 15 F. S. and F. N. takes them 314. 

from me, I may have a Replevin againſt 

7. N. to. bring back theſe Goods, into 

my own Poſfeſſion, becauſe I have a 

Right to the Poſſeſſion of theſe againſt. 

| every Body but J. S. and therefore as 

J. N. is a Treſpaſſer for violating that 


8 Poſſeflion, ſo I may qualify that Tort 


he hath done by bringing the Replevin 
which complains of the unjuſt Taking, 
and that J. N. detains them. * contra 
Vadios S Plegios. 


So it is if Cattle be farmed to me 
to manure my Land, if they be taken 
out of my Cuſtody, 1 may bring Re- 
plevin for them, becauſe during the 
Term I have the Uſe of them, ow 


; 1 R PA” 1 07 "af f * 1 44. 8 


_ ** I 


* Againſt 8 W p N 7 
e therefore 


py 


448 The Lew ef Revieving. 


therefore the Caption and Detention 
df therh by any Perſon is ünhwful, 


Ef Which is the Injury complained of in W 
| + . the Replevin ; or I may have in this = 
| e eee re a ſpecial dein. t fort Ml {| 
| des 0 ry ſpeciet Property, - i 
bg : | f 
2 Ro, A8. 1 A tied thy Ob by the Cos 4 
| 4. bd of B. 1 may take the Replevin c 
Tl - | > 8ſt both, becauſe 15 Treſpaſs — 0 
1 are Principals, and eq "ol Die b- 2 
Y the unjuſt Wo an * Deter- Wl | 
L |- wow.” . 1 
bs. Ae. nf the Lerd difivins the Beaſts & | f 
430. we Tenant, and the Meſne puts bi 0 
| 1H. 4 1% Own Beaſts in the Pound in Lien Ml | 
| ” Repl. pl. 14, the Tenant's, the Meſne may after- P 
1 585 wards have a Replevin for his own Wh * 
3 4 wy * Beaſts, and the Lord can't plead that a 
the Beaſts of the Tenant, and not cf 1 
the Meſne, who is the Plaintiff in Re- I 
plevin, were taken, becauſe the Te- I. 
nant having paid his Rent to the Meſne, t 
the Meſne is thereby obliged to defend U 
the Tenant from the Lord's Diſtreſs; 
but this cannot be done unlefs the 
Meſne becomes Party to the Suit, and : 


be ſubſtituted in the Place of the Te- 
ant. be 
By 


* Law of Reyvavens, bg. 


by this Meatis the | Meſne may thew 
the Services perfortned to the Lord for 
which the Diſtreſs was taken, and con- 
ſquently thlat the Tenant onpht not 
to be diſturbed; and hence it is, that 
the Writ of Meine is allowed to the 
Tetant, to bring in the Meſne if he 
does not come ih of himſelf, becauſe 
the Tenant being a Stranger to the 
Tranſactions e the Lord and the 
Meſne, he cannot defend againſt the 
Lord but by the Meſhe, and therefore 
where the Mefne is to take the De- 
fence, it is but fit he ſhould be allowed 
to pledge bis own Cattle, and diſcharge 
his Teflants, and the Lord hath no 
Prejudice, becauſe thete is till a good 
date OP anfwer his Services if there be 
- {6 and for the ſame Reaſon 
by is, if my Leflor diſtrains my Tenatit, 
I may put my Beaſts in the Pound in 
| Lieu of my Tenant's, and then replevy 
them as if they had been originally | 
taken, " 


. 


Several Perſons. cannot join in one 3 H. 4: 16. 
Replevin for ſeveral Chattels, where Rd wa 
the Property of them 'is feveral, be- Ded. lac. 
cauſe where ſeveral Diftreſſes are taken 35. 


: yt 


= 


1660 The Law of RErrx ins, 


by the ſame Perſon of different Men, 
each, hath a ſeveral and particular In- 
jury done him, if the Diſtreſſes be un- 
awful, and therefore. they, can't jointly 
complain of an unjuſt Caption and 
Detention where the Property is ſe- 
veral; for what Reaſon have I to com- 
ſhin, or to ſeek Redreſs in my own 
Name, for an Injury” Opp. to be 
done to another? 


2 Ro. Abr. 1 Beaſts 9 are * fg Nature 


. be reclaimed by me, and are diſtrained 
Repl. pl. 64. or taken out of my Cuſtody, I may 
Dok. Pac: have a Replevin for them, becauſe 1 
„have a Property in them while they 
continue with me; but this Property 
only remains while they are in my 
Poſſeſſion, or retain the + Animun 
; revertendi; and therefore if they leave 
me of themſelves, and another takes 
them while they are out of my Poſ- 
ſeſſion, and they have not the Ani- 
"mum revertendi, 1 cannot have a Re- 
plevin for them, becauſe in ſuch a 

Caſe I have no Property i in them. 
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„ Wild Beats. 
The Inclination to return. 


* Law of ReyLt y IN 8. 161 


if a ugh Jariſdition await 7 an Lena Un 


Execution, it ſeems that no Replevin Rg En. 


lies for the Goods taken by the Sheriff 255. 


by Virtue of the Execution; and if Bro. Abr. tit. 


any Perſon ſhould pretend to "take out fl. fl. 22. 


a Replevin, and execute it, the Court 
of Juſtice would commit them for a 
Contempt of their Juriſdiction, becauſe 
by every Execution the Goods are in 
the Cuſtody of the Law, and the Law 
ought to guard them, and it would be 
troubling the Execution awarded, if 
the Party on whom the Money was to 
be levied ſhould fetch back the Goods 
by a Replevin ; and therefore they con- 
rue ſuch Endeavours to be a Con- 
_ tempt of their Juriſdiction, and upon 
that Account commit the Offender, 
But if any inferior Juriſdiction iflues an | 
Execution, a Replevin will lie for the 
Goods taken by that Execution, be- . 
cauſe the inferior Juriſdiction being re- 
ſtrained within particular Limits, the 
Officer who took the Goods is obliged 
to ſhew that he took the Goods within 
thoſe Limits, and that the inferior 
Court which iſſued the Execution did 
_ exceed their Authority in iſſuing 

; beſides an inferior Court of Record 

M cannot 
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162 : The Law of Re PLE vVING 


cannot commit for Contempt out of 
the Court : And hence it is, that the 
Officer of an inferior Court is to ſhew 
by what Authority he took the Goods. 
3 Lev 204. Thus in a Replevin the Defendant. 
Huy. was put to juſtify by a Condemnation . 
before a Juſtice of Peace for not en- 
tering of ſtrong Waters, and a War- 


rant on that for levying 20 5. Fine on 
the Plaintiff, 


r A Replevin doch not tie againſt the 
n tit. King, nor where the King 1s 2 | 
Vitei ibid. pl. nor where the Taking is in Right of | 
51. conr. the King; and if ſuch Replevin ſhould 
be granted, the Sheriff ought to for- 

| bear to execute it, when he is informed 
the King is Party, becauſe all the 
King's Debts are of Record, he taking 
nothing but by Matter of Record ; and 
therefore the Cattle are ſeized for the 
| King's Debts by the Levari Facias, 
which is a Writ 6f Execution, and 


conſequently no Replevin lies againſt 


the King, any more than it does for I 


the Goods taken in Execution at the 1 
Suit of common Perſons. 


( 


The Law of Re PLEVINGS, 163 

— ball tas Replevin for Bro. Abr. tit. 
the Goods of the Teſtator taken in his — 1 ** 
Life, becauſe the general Property i is in Auk =. 
the Executors, and the Poſſeſſion ought e 
to follow chat, and therefore the Exe- 560, 56 ag 
cutor may recover the Poſſeſſion by | 
this Writ of Replevin. 


If the Goods of a Pine Sole be F.N.B.69.K.; 


taken and {he marries, the Huſband | 
alone may ſue the Replevin, becauſe 
the Property 1 is transferred by the Mar- 
riage, ' and veſted abſolutely in the 
Huſband, ſo that he may releaſe it, 
and conſequently he may have an Ac- 
tion in his own Name to bring back 
the Property. FOR 


In Replevin for a Sow and- Pigs, Bro. Abr. tit 
the Defendant as to the Sow avows — 2 4 * 
* Damage Fraſant, and for the Pigs 
pleads non cepit > The Jury found 
for the Defendant as to the Sow, and 
for the Pigs they found that. the Sow 


farrowed them after ſhe was diſtrained, | 


7 „ r 
7 — » 


* Doing Damage. 
7 He 450 not take them. 
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1 The Law of RzyLEVING 


and in the Poſſeſſion of the Defendant; 


and the Plaintiff had Damages for the 
Pigs on this Plea of * non cepit, be- 
cauſe the Pigs were taken by the De- 
fendant as well as the Sow, tho they 
were not + Damage Peaſant ; and 
therefore the Defendant ſhould have 
ſet forth the ſ pecial Matter as to the 
"SO" 1 


Bro. Abr. tit. No Replevin they for Charters re- 
Repl. pl. 34: Jating to the Inheritance, becauſe the 
Charters are reckoned Part thereof, 
and as ſuch deſcend with it to the 
Heir, and not being eſteemed in Law 

Chattels, are not by Law repleviſable, 


* has, IT Rep levin doth not lie for Goods 
Nightingale taken in We Parts, tho afterwards 
9 N 8 brought into the Realm, becauſe ſuch 
a foreign Caption might have been 
juſtifiable according to the Law and 
Coſtom of the Place where it was 
made, tho' it may be illegal by our 
Law; and therefore ſuch Caption hed 
not to be tried with us. 


. 0 — 


— — 


* He did not take them, 
4 Doing Damage, 


, 


The Law of ReeLaVING 16g 


If Beaſts be taken in one County F.N.B. 69. . 
and carried into another, the Plaintiff; paves LOO 
may have his Replevin in either Coun- * 
ty, becauſe it is a Caption in every * 


County where e are men or the 
Defendant. 


This Writ of . is always Regr. 81. b. 
executed by the Sheriff, even in his — Lt * 
own Cale, where he diſtrains the Goods ;.* 5. MY 
of another, becauſe this Writ is a 
Juſticies to the Sheriff, on which he 
is to hold Plea in his County Court ; 
and therefore no other can intermeddle 
in the Execution thereof but the She- 
riff, who is to preſide over the Suitors 
as Judge therein, 


II. Of the Declaration in Reglevin, 


And this is little more than a Hob. 16. 
Tranſcript or Recital of the Writ it- IN 
ſelf; but in the Declaration you muſt Do. Plac. 
not only alledge that the Defendant 315. 

took the Beaſts at ſuch a Place, but rr 2 
alſo you muſt aeg the ＋ Locus in 2 H. 6. 1 


Cro. Eliz. — 
N RIO 1 | — 1 — Ward v. Savil, 


+ Place wherein, 
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The Law of Rx PLEV INS. 


quo, as * in gquodam Loco ibidem Vacato, 


Sc. for jt is not enough to alledge fuch 
a Place from whence the Venue may 


come, but the Place muſt be ſo parti- | 


_ cularly ſpecified as to give the Avow- 
ant an Opportunity to ſhew that he 


had a Right to take the Goads in that 
particular Place, becauſe the Right of 


the Caption may turn on the Place, 


and in this Action the Freehold may 
come in Diſpute; and therefore it is 


neceſſary to ſpecify the Place particu- 


larly wherein "a Beaſts were taken, 


which is equivalent to the new. AC. ; 


ſignment in Treſpaſs ; and if the Lo- 
cus in quo be not particularly ſpecified 
in the Count, the Defendant may 
demur ſpecially, and ſhew it for 
Cauſe, for the Defendant may juſtify 
the Takiog in that particular Place for 
Cauſes he could not have any where 
elſe ; but if the Defendant ſhould plead 
non cepit, the Count would be good, 
becauſe then the Place cannot be ma- 


terial when the Defendant denies the 


. 


* a ä — * 


1 certain 8 there called, 
= Place in which. 
He did not take them. i 
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The Writ of Replevin i is * quod c. s Law, 1150. 
pit averia & injuſte detinet contra Va- > lg 
dios & Plegies, to which Writ the F.N.h. 6% L 
Sheriff returns + Replegiari feci, there Co. Ent. 610, 
you go on in the Replevin only et, 
Damages for the Caption, and then in 
the Count you recite the Writ in the 
|| Detrnuit, and Count in the Detinuit 

for Damages, and tho' the Writ be 
taken out in the + Detinet, yet when 
the Sheriff hath returned + Replegiari 
Jeci upon it, that Return is a Warrant 
to recite the Writ in the Detinuit, 
for if the Writ was recited | in the De- 
tinet, and the Count was in the Deti- 
nuit, it wou'd be a Variance for which 
the Judgment may be arreſted, or the - 
Defendant might have demurred: But 
where the Sheriff does not replevy the 
Beaſts, there you muſt recite the Writ 
in the Detinet, and Count in the De- 
tinet alſo, becauſe the Beaſts are not 
delivered; and there you recover as 


ll. 


„ nns « 


jd — 


. R de- 
tains them, againſt the Gages and Pledges. 
+ T have replevied. 
Detained, or præterperfect Tenſe. 
t Detains, or preſent Tenſe, oe 
M 4 wel 
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The Law of RETLEVIXs. 


well the Value of the Beaſts in Da- 
mages, as Damages for the Detention, 
this is a ſhorter way than to ſue a 


: Withernen and Cap. for a Return of 


the Beaſts. EE 
III. of ths one st to this 1 5 


. tion, and theſe are of four Sorts, 


1. Pleas i in Abatement. 
2. The General le, non cept 


The Jufifcaies ; T wk this of 
two Sorts, either difaffirming Property 
in the Plaintiff, or _amitting it. 


"a mg The Aroury 


1 Pleas i in Abatement, 


There] 18 a Difence venta Pleas - 


in Abatement of the Writ in Replevin 
and in other Actions; for in other Ac- 
tions the Pleas in Abatement go mere- 


ly to the Form of the Writ, becauſe 


bother Actions are for Debt or Damages, 
in which the Plaintiff hath no Poſſeſ- 


fion of the Thing itſelf till Judgment 
and Execution, and therefore the Pleas 
* 


- 


The Law of ReyLzvins. 


in Abatement are to the Form of that 


Writ only, and all Pleas to the Right 
are in Bar of it. 


But in Replevin, the Deliverance of 
the Goods is immediate, ſo the Plaintiff 
hath the Poſſeſſion before the Defen- 
- dant can plead thereunto; and there- 
fore, according to the Genius of this 
Action, Pleas that are in Abatement 


muſt give the Defendant a Title to the 


Return of the Beaſts; for it is not 
enough merely to quaſh the Writ, as 
in other Caſes where the Deſfandant-i 18 


*in Statu quo where the Writ is 
quaſhed, but in this Action, that the 


Defendant may be * in Statu quo, he 
muſt not only ſhew that the Writ 


ought to be quaſhed, but that he ought 
to have a Return of the Beaſts him- 
ſelf; and here the Pleas in Abatement 


differ only from the Pleas in Bar in 


this, that in the Abatement they do 


not avow or acknowledge the Caption 
and Detention, which is the Giſt of 
the Action, but they muſt go ſo far as 


to entitle the Defendant to a Delivery, 


2 8 


In his former Condition. 
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2 Lev. 92. 
Vent. 249. 
.Balk. 5, 92. 
Carth. 243. 


The Law of RxIZVIXS. 


or elſe they don't take away the Force 
and Effect of the Writ of Repleyi 
which is always executed by bb. 


in Abatement, for by ſuch Plea he 


— Raym. 217, doth not deny, or confeſs and avoid 


984. 


_ Writ was token out. But 


* 


Mod. Caf. 81. 
Vent. 249, 


\ 


Mod. Caf. 
oz. 


the Caption, and therefore it is not a 


Bar, but only ſhews that the Plaintiff 


hath not a Right to a Deliverance, and 
by ſhewing that, the Goods ought to 
be returned to t the Defendant on ſuch 
Abatement, as they were before the 
re; for 
ſeems by the later Authorities, that 


it ſhould be * in Bar. 


If the Defendant pleads Property in 
F. S. a Stranger, this may be in Abate- 
ment, becauſe he ſhews that there is 
no Property in the Plaintiff, and by 
Conſequence that he had no Right to a 
Deliverance by this Writ, and therefore 
he ought to have Return without ma- 


1 any Conuſance. 


I the Defendant vleads Property in 
the Plaintiff and J. S. there the Plea 


1 


T herefore in this Action the . 
fendant may plead Property in himſelf 


„„ „e e e (RR e t le 
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The Law of RERPLEVINSò. 
is in Abatement of the Replevin, as it 
is in other Actions, for tho' it admits 
a Right « of Neliverance in the Plaintiff, 
yet it does not allow it by a Writ 
under the preſent Form, but gives a 
better Writ to be brought by the Plain- 
tiff and J. S. but here the Defendant 
ought to make a Conufance, becauſe 
this Plea not diſaffirming the Property, 
it leaves a Right in the Plaintiff to 
have his Beaſts without ſuch Conu- 
ſance be made, | 
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As a Man may plead in Abatement Rat. Ea.554. 
of the Writ, ſo he may of the Count, 
and by abating the Count he doth in 
Conſequence abate the Writ, and there 
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it is pleaded * ag Narrationem & 
breve, for if a Man doth not purſue 
his Writ by a regular Count, his Writ 
in Conſequence is abated ; and there- 
fore if a Man declare of a Caption in 
Blackacre, and the Defendant pleads in 
Abatement of the Count, that he took 
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Mod. Caſes 
103. Bro. Abr. tit. Repl. pt 35 45. Vent. 127. Salk. 93. 
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* To the Declaration and Writ. 
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The Law of RR PIEvINs, 


took them in Blackacre, this will abate 
the Count under that Form. But ther | 
he muſt go over afd make Conuſance, 
becauſe not diſaffirming the Plaintiff's 
Title to the Beaſts, he leaves the Plain- 


tiff a Right to retain ; but this Conu- 
ſance is not eee n where it is 


pleaded in Abatement, becauſe the 


Phaintiff muſt maintain the Form of 


his own Count without falling on the 
Title of the Defendant; and if the 


Plaintiff ſhould join fue on the Tra- 


verſe in the Plea of Abatement, and 


traverſe the Conuſance alſo, it would : 


be double, which would be bad upon 


ſpecial D and if the Plaintiff 


traverſed the Conuſance only, it would 
be a Diſcontinuance of che Plea in 
Abatement. 


But if a Juſtification for ® Damage 
Feaſant had been pleaded in Bar, there 


the Caption and Detention according 
to the Form of the Writ is acknow- 


ledged ; and therefore there the Plain- 
tiff may traverſe the Title of the De- 


- fendant, becauſe the Defendant having 
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The Law of Reyievins. 

acknowledged the Caption and Deten- 
tion according to the Form of the 
Count, he hath put himſelf on the 


Strength of his own Title. So in the Do. Plac; 
Caſe of Time, if the Plaintiff in his 3**: 
Count lay the Caption the 26th f 
March, and the Defendant pleads in 
Abatement, that he was poſſeſſed of the 


Locus in quo by Leaſe determinable 
the 2 5th of March, and that he took 


the Beaſts the 24th of March + Damage 
Feaſant, 45% hoc that he took them 


the 26th; this is a good Plea in Abate- 
ment only, becauſe it goes only to the 
Form of the Plaintiff's Count ; for the 


Time here becomes neceſſary to be laid 


in this Action, becauſe the Defendant 
may have a Right to take at one Time 
and not* at another ; but in this and 


every other Caſe in Abatement, where 
the Property is not diſaffirmed to be in 


the Plaintiff, the Defendant muſt make 
Conuſance of a juſt Cauſe of Return ; 
for otherwiſe he doth not deſtroy the 
Force and Effect of the Writ, by 
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174 The Law of RETIEVI xs. 


* 


leaves the Plaintiff a Right to retain 
his own Property. | 


II. Of the General Ive. 


Rep). pl. 35. * non cepit; and here it is to 4 con- 
Vent. 29. fidered that the Caption and Detention 
is only in Iſſue, and not the Property 
and in this Replevin differs from Treſ- 

_ pals; for in Treſpaſs where the Genera! 

laue is Þ non culp. the Defendant may 

on Evidence ſhew a Property in him- 

ſelf, becauſe he cannot be guilty of 

T reſpals. in taking his own Goods; 

but in Replevin, upon non beit, the 


the Declaration; and he cannot be ad- 
mitted on the Iſſue to ſhew where the 
Property was, becauſe he hath put it 


n n 
— * 3 * 4 e each. am. 


* He did not take them, 
+ Not guilty. 


he 


cb the Deliverance” was made, but 


Bro. Abr. tit. The General Iſſue in ep lovin is 


Property by the Plea is admitted to be 
in the Plaintiff, and therefore is not in 
Queſtion at all, but whether the De- 
fendant took the Goods mentioned in 


in Iſſue ea before the oct whether 
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he took the Beaſts or not, and not 
vyhoſe they were. ” 


In Replevin for a Mare and Colt, 2 ” 82. 
the Defendant pleads non eſt Culba- „ 
bilis de Captione prœdidtd infra ſex | 
Annos ultimos elapſos; and the Plea was 
over-ruled, becauſe it gives no Anfwer 
to the unjuſt Detention, which the 
Replevin complains of as well as the 
Caption, for the Caption may be juſt, 
and the Detention unlawful, as where 
the Defendant eloigns the Beaſts, or 
drives them to a Caſtle, ſo that the 

Sheriff cannot replevy them at all, this 
is an unlawful Detention, however juſt 
the Caption might have been ; and in 
the preſent Caſe it might be that the 
Colt was foaled in the Pound, and 
| then was never taken by the Defendant, | 
yet it may be unlawfully detained ; and 
tho' he might not have taken it withia | 
fix Years, yet he might have detained 
it *ritl the Day of the Purchaſing the 
Writ, and that Detention is complained 
of by the Writ, and not barred by the 
Statute,” | ” 
bo 8 3 Sa Jt 

* 1 not t guilty of the Caption aforeſaid with- _— 

in ſix Years laſt paſt, 16 
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II. Of the Juſtification. | 


And there is ſome Didkrente be- 
tween the Avowry and the Juſtifica- 


tion; for the Juſtification confeſſes the 


Caption and avoids the Injuſtice of it: 
The Avowry makes Title to ſuch 


Caption of the Property of another : 


The conteſiing and avoiding the Cap- 
tion may be * quoad Damages only, 


the Avery: is _ + pro Retorn 


* 


Mod. Cal. 8 f. 


2 Leu. 92. 


Vent. 249. 
Bro. Abr. tit. 
Repl. pl. 3. 


Habendo. | 


1, Of Jotifications that diſaffim 
3 in the Plaintiff; as if the De- 
fendant acknowledges the Caption and 
pleads Property in himfelf; this is a 


good Bar, becauſe it confeſſes the Cap- 


tion, which is the Giſt of the Action, 


but avoids the Injuſtice thereof, by 


ſhewing that he had a Right to take 
them ; and this not only wall abate the 


Writ of the Plaintiff whereby the De- 


liverance was made, but alſo deſtroy 


all Right of Complaint for ſuch Cap- 
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The Law of RYr 1859 0” 


tion and Detention, and therefore goes 

in Bar of the Action, and conſequently 
gives a Return without B 
i Habende. DL 


4% *- 


If the Deſendant confeltts the dy > Leng 92. 
udn, and pleads Property in J. S. this Vent. 249 
is in Bar F the 99 nah 7 as in ä | 

Abatement of the Writ; for this not. | 

only ſhews that the Plaintiff had no SY 
Right to a Deliverance upon the Writ, . x 
but alſo that he has no Cauſe to com- 
plain of the Caption and Detention © 


againſt his Pledges, which is in Bar of ; 
the Action, as this is not only a Juſti- - I 
fication: to cover the Defen dan from : 
Damages, but for the Return of the 5 
Beaſts, becauſe he doth not admit Pro- 1 
rty in the Plaintiff,” but diſaffirms it, 1 
and therefote the Beaſts ought to come i" 
back to the Defendant, becauſe he . 1 
N.. o retain the Beaſts againſt every =_ 
2. As to "Juſtification that affirm [TY 
Property in the Plaintiff; and theſe | 7 


cover the Defendant from Damages L 
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The Law of Rxr U VII 
only, becauſe the Plaintiff i is intitled to 
his Beaſts, as having in them; 
and the Defendant in ſuch Pleas not 
making Title to the Beaſts as a Pledge 


to anſwer any Demand, he ought not 
to have the Beaſts back, but may cover 


. = 


--.+ ; himſelf from the e only for ys 
1 20 .0TC: ren . 4 
Doct. Plse. Thus if the 1 Aiftrains for Ho- 
10.) 110, mage, and the Tenant dies, and his 
Pare. Abr. Executors fue Replevin: Here the De- 
65229 fendant may juſtify and cover the 


Damages, * the Diſtreſs was 
rightly taken at firſt, tho' by the Death 
of his Tenant he can no longer retain it 
as a Pledge for his Homage, and there- 
fore cannot be intitled to a Return, 
_ becauſe the Homage was a Service to 
be performed. by the Tenant in Perſon, 
pal! the Diſtreſs being to compel him 
to it, cannot be detained longer than 
his Life, and therefore the Lord muſt 
e the Heir * * nouo. 


The Law of REI EVI Ns. 


: Of Avowries, and the Pleas | 


chereanto. 
Having thus 8 the Replevin 


and the Writ that iſſues upon proper 
Returns of the Sheriff, we come now] 


to the e 


7 


The vale is 4 oo up the 
Defence of ſuch Diſtreſo, and it ac- 
knowledges the Diſtreſs taken, but 


avoids the Injaſtice of the Sr 


complaied of, and ſets forth a 
Cauſe for: taking ſuch Diſtreſs, in order 
to havo it returned again to the Defen- 
dant; ſo that in Replevin both Parties 
are Actors, the Plaintiff to have Da- 
mages for the Taking and Detaining 


his Goods, and the Avowant to have 


Return of the N n 0 
Damages. 

Avowries are either for Rents, Ser- 
vices, Heriots, Sc. or for * Damage 
Peaſant ; ; and here are to be conſidefed, 


I. What is Subſtance, ad | what is 
Form. 


e Damage, 


————___ — 


— 


N. 2 | II. The 


179 


—— 


— 


* bas, Av 

* 7 »% — 9 
: SEES 
— . 


» N 
— — — 


77 
* up 1 


an : . N 
*in w 4 _ 
— — CO TEE KQ— ——— — pp et bo — 1 % 9 ä 
— —— — — Ir. gh, rin tg rr Ts WD. OE EE EE OE ”— — * 
— — . ——— — — — af) Pon — — R 
4 
. ; 
% 
” 


—— — 


180 'T be WY f Rerx Jer = 


4 bb + v «> C37) 


a u. The ſeveral, Pleas to the 8 

ries; and herein of the Ss T1 

verſes and Diſclaimer, 

nit ig oo; borbgeos cy Wares «+! 
W564 What 165 Bubdkance and wha 
| ew in Avowries, 1 $4 34 | 


At Common Law ts Lord was 
cbliged to avow upon his real Te- 
nant, Which as the antient Law ſtood 

was eaſily done, becauſe the Tenant 

paid Fines on every Alienation, and 

the Alienee was preſented by the next 
Homage; but when theſe ſmall Fines 

for Alienation were not gathered, nor 

the Courts regularly kept, the Lords 

were at a Loſs to find . real Te- 

nants, and conſequently to know 

Stat. 33 H. 8. Fhom to avow upon. To Remedy 
14 7" this the Stæt. 21 Hen. 8. c. 19. J 3. 
was made; by this the Lord may di- 
ſtrain on the Lands holden of him, 

and avow as in Lands within his Fee 

or Seigniory, alledging in the ſaid 

Avery the ſaid Lands to be holden 
of him without naming any certain 

Perſon or Tenant. | | 
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7 Upon this "wy it hl bak bets” Co. 22.2. 
that tho' the Words are, that if the Ra fine nf. 

Lord diſtrain on the Lands holden of R 156. b. 
him, yet if the Lord come to diſtrain, ns 

and the Tenant drive the Beaſts which 

were once in View of the Lord off the 

Land, or out of the Seigniory, and 

the Lord purſues and diſtrains them 

out of his Fee, yet he may avow upon 

this Act, becauſe the Diſtreſs in Con- 

ſtiuction of Law is, taken upon, the 

Land by Reaſon of the View and fret 

Suit of the Lord. 1 


In Avowry the Pefeident ſaid, that Leon. zei, 
B. was ſeiſed of the Lands where, Sc. N th i 
and held them of A. by Fealty and er. 
Rent, and for Rent After he 7 der 
Conuſance as Bailiff to A. in Land held © 
of him according to the Statute; ang 
this was held a good Avowry upon the 
Statute, tho it was objected, that ha- 
ving once named the Tenant in his 
Avowry, the whole Avowry ſhould 
have been at Common Law, becauſe 
the Statute was made to eſtabliſn the 
Avowry without naming the Tenant at 
all, and therefore it ought much more 

"WY: . to 
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to be _ _— he > non _ but 


1 4 holds of . by "Re as of 
bis Manor of C., and A. canveys to 
we King, and the Kin ng, grasts it over 

to D. B. cannot for his Rent ayow, 
as on Land held of him becauſe by 

A.'s Grant to the King "the Tepe Is 
deſtroyed, tho' the Rent remains, be- 
cauſe the King cannot hold of a Sub- 
ject; and therefore B. muſt avow ac- 
cording. to the Nature and ppeticular 
Circumſtances of his Cale, - : +1 
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Ra Ent. In Avowries on the ſs, the 
Ne. Abr 4. Lord alledges that the Lands or * L 
- Avow. pl. 7 cus in quo are held of him by ſuch 
Hern's Plead. Services, and avows as on Lands within 
„ his Fee or Seigniory, without, naming 
w or avowing upon any certain Perſon or 
Tenant ; this diſtinguiſhes it from the 
Avowly at Common Law, Wherein 
the Tenant muſt be nam ; but in 
both Avowries the Lord alleges Fife 


of the IT, 
B- 2 __ 
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Ins the Avowry at Common Law, 


the Lord ſays J. S. his very Tenant is 
ſeiſed in Fee of the * Locus in quo, and 
that he holds of him by Homage, 
Fealty and Rent, or ſuch like, of 
which Service the Lord was ſeiſed by 
the Hands of the ſaid J. S. and becauſe 
the Rent, &c, was Arrear, the Lord 
diſtrains and avows the Taking, and 
prays a Return; ſo that by this Avow- 


ry to make the Diſtreſs lawful, the 
Lord muſt ſhew a Seiſin of the Rent 
by the Hands' of ſome certain Tenant ; 


for the Lord's poſſeflory Right is men- 
_ tioned in no other Manner than by 


ſhewing that the Tenant that was in 
the actual Poſſeſſion of the Land did 
actually pay the Rent to the Lord, or 

to thoſe under whom he derives ; for 


if ſo, the Seiſin of the Tenant of the 


Land, and of thoſe claiming under 


him, continued for the Time of ſuch 
Payment of the Rent to the Time of 
the Diſtreſs, is a Seiſin in order to con- 
tinue the Payment to the Lord, for 
out of the yearly Profits he ought to 
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| ® The Place in which, 


N 4 have 
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* 


have made the Payment demanded; 
8 co. 54.2. and therefore it is not like the Caſe of 
oo. Lit. aps. b. any real Action, where they lay the 
Beiſin within the Time of Limitation, 
and that they were diſpoſſeſſed; for in 
ſuch real Actions the Count ſuppoſes 
the Demandant is out of Poſſeſſion of 
the Thing to be recovered ; but in the 
Avowry the Lord ſuppoſes his Seiſin to 
continue till the very actual taking of 
this Diſtreſs, and therefore the Lord 
meed not alledge his Seiſin to be within 
forty Years, according to the Statute: of 
Limitation, when the Lord ſuppoſes 
himſelf ſtill ſeiſed even at the very Day 
of the Avowry, and that this Diſtreſs 
is the very Collection of the Rent of 
which he is in Poſſeſſion; and if be 
were not in Poſſeſſion the Diſtreſs 
Vould be unlawful, for if the Lord 
had a Right to the Services, yet if he 
was not actually ſeiſed of them, he 
muſt be put to his Writ of Cuſtoms 
and Services, before he can continue 
the Seiſin of the Services, in order 
to recover them in this poſſeſſory A- 
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det et spite aff mode con mAb 


Wuewetde Tenant. comes in; if he 


* not diſclaim, or plead % Horst de 
fon Fee, (of which hereafter) he muſt 


admit that he is ſeiſed of the Eſtate; 


but he may deny that he holds“ thit 
Eſtate of the Lord by ſuch Services, 
which is a Traverſe of the Tenure, or 


he may traverſe the Seiſin of the Ser- 


vices by that particular Hand by which 
the Lord in his Avowry alledges him. 
ſelf to be ſeiſed, becauſe if that Seiſin 


be deſtroyed, which is the Seiſic frem 


| whence the Lord continues his own 
Poſſeſſion to the Time of *the ned 
Caption; there is an Interruption: of the 


Seiſin of the Lord, and of his Tithe N 


this poſſeſſory Action; and therefore 


2 


if that Seiſin he found a gainſt the Lord, 


he cannot recover in Replevin, becauſt 
he is out of Poſſeſſion, but is driden to 
his Writ of Cuſtoms and en in 


order to recover the Seiſin. ii If 


1 | 
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Bro. Abe. d. 
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The Law of RzrILZVINSũ. 


ſon from whom he claims was ſeiſed 


in Fee of che Land itſelf, and that he 


or ſuch Perſon made ſuch Demiſe or 
Gift; and by this Method the Lord 


oontinnes _ OO to . n Di. 
| (reds | 


9 


; _ CE * — 


Time of 


the Diſtreſs, becauſe his Tenant was 


ſeiſed of the very 
to raiſe ſuch Rent, and pay it to him 


Land itſelf, in order 


by the original Stipulation, and there- 


fore the Seiſin of the Tenant was all 
along the Seifin of the Lord, and 


maintains his Poſſeſſion in coder: to 
1. Diedges for his Rent. | 


Bat if ſuch Gift in Tail, or "IS 


| for Life or Yeats, were made before 
the Statute of Limitations, and there 


had been no Seiſin continued, there 


the Statute of Limitations. may be 


pleaded i in Bar, becauſe the Words and 


* -- Pry ap oh 0 


| . of chat Statute are to bar | 
| Rights, where the Lord 
84 bad not actual Seiſin within the fort) 


Vears. £ 


my Fd \ 4 It 
wi 3 5 


The Law of Ręrrrxvrxs. 187 
If a Man makes a Grant of a Rent- 8 co. 65. 
Charge, there the Seiſin of Eſtate is Dock. Plac. 
laid in the Tenant of the Land, and it lc 
is the Deed that gives him Seiſin of 170. 
ſuch Rent, or the Power to get it; 
and there if the Tenant cannot deny 
the Deed, if the Commencement of it 
be within the Act of Limitation, the 
Grantee's Power of diſtraining will 
thereby appear, and his Right 1 con- 
tinue (hg Folleian under that Deed. = | 


And * IF other actual aan bad 
been required by the Law in Caſes of 
Leaſes, Gifts in Tail, or Rent-Charges, 
the Lord would brve 10 compulſory 
Means to acquire ſuch Rent at firſt 
without the Tenant's voluntary Pay- 
ment, which had been to elude ſuch - 
Leaſes, . Gifts and Deeds; and there. 
fore the Statute of Limitations does not 
extend to ſuch Leaſes, Gifts or Needs 
of Rent-Charge, where the Law before . 
the Statute required no beiſin at all 
neceffary- to be alledged in the Avawry, 


ſince, as is ſaid, the Lord and Grantee ” 1 
continue the Poſſeſſion of ſuch Rents 4 
wichout W Silin, and tho Statute = i 

| hack # 
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The Law: of REYLEVINVS. 


hath not altered the Lay | in that Far- 
eee, | | 
1. 


lt A. be — of a Term of 
3 rendering Rent, and diſtrains 
the Beaſts of a Stranger for an Arrear 
of this Rent, it is not ſufficient for A. 
in his Avowry to ſay generally * quod 
poſſeſſionatus ' fuit of the + Locus in 
gue, becauſe A. having taken the Beaſts 
of a Stranger, he muſt ſhew by what 
Title he took them; and this cannot 
be done without alledging a Seiſin in 
Fee in his Leſſor, in order to ſhe 'Þ 
1 in himſelf to diltraln. . a 

11 my Lede ak Venn, 11015 97 
Years to B. by Deed indented, and 
diſtrains B. for Rent, it 1s ſufficient fot 
him in his Avowry to ſay * quod | poſe 


y Lev. 146. ſeffionatus fuit, and lea B. by 


£: F{ Place in which. 


Deed indented, for then B. will be 
eſtopped to controvert A.'s Title to the 


Land during the Leaſe, tho B. had 
taken a Leaſe of his own Land from 
5 but if the Leaſe: were” 3 Tere, 


F ESI, 


6 * 


„ FX * 


1 * — 


8 3 . | bs þÞ | — WI 


5 », That be was rated ifaw 12% 9111 


then 


The Law of RR EE VINSI 
then it ſeems he muſt alledge the Seiſin 


in Fee, becauſe taking the Property f 


another, and there being no Eftoppel in 


the Caſe, whereby the Plaintiff in R- 


plevin cannot controvert the Right of 
A. to the Land, it ſeems that A. muſt 


| tain the Taking of another's Property . 
WA "A CT 


De Iriſh Stat. of 9 Geo. 2. c. 13. ſect. 4. 
reciting that the Remedy for recovering Artears. of 
Rent, by taking a Diſtreſs upon the Lands charge- 


able therewith, is tedious and difficult, by Reaſon. 


of the Avowant being obliged in his Avowry to de- 


duce the Title to the Lands from him who was. 


ſeiſed in Fee, and to produce Deeds that no way 
belong to him, enadts, That where any Diſtreſs or 
Diſtreſſes ſhall be taken by any lord or Leſ- 
ſor for any Arrears of Rent then due, or that 


ſhall thereafter become due, upon any Leaſe for 
Lives or Vears, or upon any Contract or Wri- 
ting, purporting a Demiſe of any Lands, &c. 


whereon any Rent has been paid by the Te- 


the Time of ſuch Diſtreſs taken, or by any. 
Perſon under whom ſuch Tenant claims, where 
the Title to the Lands is not in Queſtion, and a 
Replevin is taken or iflued for ſuch Diſtreſs, it 
ſhall arid may be lawful for any Avowant, in his 
Avowry, to ſet forth only that he was ſeiſed or 
poſſeſſed, without ſetting forth the Commence- 
ment of his Eſtate, or deducing a Title from the 
Perſon under whom he derives his Intereſt, or that 
ſuch Perſon was ſeiſed in Fee of the ſaid 7 

1 * * „. 


ſhew a Right, or elſe he cannot main- 


"© 
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48 another De 
£4 . 132 Owner of the Beaſts brings his Action 


: Suk. 643: x fiat my generally, beezuſe where 


190 This a. of Rer e 


* 
oh : #.1 * 3 * 
N. 418 2144 w 94 p 


sLaws.1492. If © Tetiaeh difttaits" the. Beafts 5 f 
mage Feaſant, and the 


of Treſpaſs or Replevin, it is not ſuf- 
» Mod. 70 "ficient for the Termor in his Juſtifica- 
See Fort 256. tion or Avowry to fay + qu poſ- 


t 
| c. and 1 the Want thereof ſhall not be any 
Cauſe of Demurrer to fuch Avowry. 
Dae Iriſh" Srat. 25 Ges. 2. c. 13. f. 4 talen 
from the Engliſh Stat. 11 Geo. 2. c. 11 C2. 
reciting that feveral Lands, Tendmemt and. He. 
reditaments, are enjoyed under Articles, Minutes 
} and Contratte' tn Writing, whereby the Rent 
payable far the ſame is aſcertained, but the ſaid 
Articles, Minutes or Centracts, do not contain 
an actual * _ that Aurwries or Conu- 
ſances 1 for Rent could not be made, 
- as the then upon ſuch Articles, Minutes 
er Contratts, and that pd Difficulties often « : 
in making Avewries or Conuſante upon Diſtreſſes 

2 Rent, not ſufficien * 2 by the Laws here- 
made, enactr, That it ſhall be lawful to 
ak for all Defendants in Replevin, to avow or 

make Conuſance generally, that the Plaintiff in 
| Replevin, or other Tenant of the Lands, &c, 
| whereon ſuch Diſtreſs was made, enjoyed the 
N under a Grant or Demiſe, or = 
5 nute 


* bo ; * by 5 „ E * 
r 1 +. dia 44d aicd 44a e rr 
* N * *— „*— 2 "CE 


— 


2 | Doing Damage, 
+. That he was "ofleſſed. 


The Law of RxrLuvins 9 


the Termor takes the Beaſts themſelves 
for the Dat „ he muſt ſet forth by | & 
what Right or Title he took. them, 
for he. cannot ſeize another's: Beaſts for 
any Damages done to that which doth 
not appear to be bis rightful Paſſeſſion 
or Property; and thereſoro the Termot 
to juſtify this Caption in "Treſpaſs, or 

in his Avowry, where the Proprietor 
ſeeks a Reſtitution of his Beaſts by 
Replevin, muſt alledge the Seifin in 
Fee in his 1 and fo a" a Title 

to himſelf. 


But if the Avowant Gor! * 3 Raſt. Ent. 
Feaſant alledges the + Locus in quo to 5 1 — 
be his || /olum & Liberum Tenementum, ; 
that is ſufficient withopt alledging the = 51. 1 
er 171. 
Minute or Contrast in Wriung at ſuch a certain | arg _ 
Rent, during the Time wherein the Rent o l. be 333. 
diſtrained for incurred, which Rent was then, 
and ſtill remains due, without further 
forth the Grant, Tenure or Demiſe, or Title of 
ſuch Landlord, Leſſor or Owner of ſuch I 
Cc. and it ſhall be no Objection to any ſuch 
Article, Minute or CantraQ, that the fame d. 
not contain an actual Demiſe. . 
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+ The wherein. 9 
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hs a him, that hath Authority to take ano- 


ber e that, is no, Bailiff, of the Free:, 


Aae f "EM Md 


Seiſid in Fee,. for the Quantity: of the! 


Eſtate is not material whyge the Ayows! 


ant poſſiſſes FJurei proprio for he 
hath :ſhewn' enough to entle him to 
_ the Caption, if the - Lacut in quo be. 
his. . Liberum Tenememum; but the 
Eeſſee chat poſſeſſes + Nomine alien 
bath no mote than a precarious? Poſſeſ- 
ſion, which is either good or bad ac- 
cording. to the Eſtate Sb. hin in whoſe 
Right he poſſeſſes; and therefore if he 

' doth not ſhew an Eſtate to entitle him- 

ſelf to the Caption, he doth not ſhew 

any Right to take them at all, for it 

-1z *-7coyers che Right only to ſneir a Term, 
. and not a Freehold out of which it is 
derived; it is only the Freeholder, or 

182 pov © his Bailiff; or Perſon deriving under 


* ther "Mav's'Beafts ü upon the Soil, for 4 | 


holder is 4 reſpaſſer :if- he dath it, 
and therefore if a Perſon doth not 


ot in his Avowry t bat ! he doth it in 
Wha Nh uk © or > PD whols, Right be 
— In a EG e a pas all f 


. 51h 16 tows Oo 
** 

+ The Place wherein. | mange eb | 
j Freehold, b l wont] al 
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1 In another's Name. at ba 26 hatd * 
ad::© | TW doth, 
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The Law of RzyLEvins. 193 


rr oe 


er een 


doth, he ſhews no Right at all to take 
ſuch Diſtres, 


But if the Termor ibftcad of tbe e N 
the Beaſts into his own Hands for a | 
Compenſation of Damages, ſhall recur 
to the Law * have amends by Action 
of Treſpaſs, * quare Clauſum fregit, 
ſince here he comes to the Law only 
for a Compenſation for the Damages 
done to his Poſſeſſion, he hath nothing 
to do but to ſhew bis Poſſeſſion, unleſs 
the Defendant ſhew a I to the 
| Land itſelf. | 


If the Grantee of a Rent C ounces 
vows for his Rent, he muſt alſo al- ——_— 
_ ledge a. Seifin in Fee- ſimple in his 3 ol. 35, 
Grantor of the Lands out of which 164. 
the Rent iſſues; for this being a Rent 
not ariſing from any Tenure, doth 
not turn on the Rule that governs 
the feuda] Services; but the Reaſon is, 
that the Avowry being in the Nature 
of a Declaration, the Avowant, as all 
other Plaintiffs in other Actions, ought 


to ſhew to the Court, that what he 


— 22 <ages 
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* Wherefore he broke the Cloſe. — 
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Salk, 562. 


rendring ſuch certain Rents, 


The Law of Rey vins. 
ſaes for is ſubſiſting, and“ this he doth 


not do unleſs he alledges a Seiſin in Fee 


in the Grantor; for if the Rent-Charge 
was granted in Fee by a Perſon who is 


only Tenant for Life, the Grant deter- 


mines by his Death ; and therefore the 
Grantee ought to. ſhew to the Court, 
that his Grant has till a Continuance, | 
which is beſt done by alledging a Seifin 
in Fee in the Grantor, 1 is Seiſin 
in Fee in the Grantor is travetſable. | 


If Tank” in Fee/ leaſes for Years, 
rendring Rent, and brings an Adtion 
of Debt for the Arrear of Rent, he 
need not alledge any Seiſin in Fee in 
his Declaration, becauſe the Action of 
Debt ariſes From the Contract of the 
Parties, and was not ſubſtituted by the 
feudal Low! in the Place of Forfeiture ; 


and therefore in ey for Rent, the 


Leſſor only declares * quod cum demiſi f 
ſuch Lands to A, for ſuch Term, 


of which Demiſe A. entere 


That whereas he demiſed. 


The Ea of RxTPEV Is. 


But here in Debt for . the Clife 225, 


_ Plaintiff ſues as Aſſignee of the Rever- 
ſion and Rent, it ſeems by the Prece- 
dent that he muſk alledge a Seifin in 
Fee in the Leſſor, becauſe ſince the 
Plaintiff did not demiſe himſelf, he 
muſt ſhew who did, and that the Re- 
verſion came by ſuch Aſſignment to 
him, in order to make his Title to the 


Action; for it ſeeths abſurd that the 


Plaintiff ſhould ſdy that the firſt 


Leſſor granted the Reverſion to him, 
without firſt ſhewing that he had it in 


| himſelf; and hence it ſhould ſeem to 


be necefſaty even in Debt for Rent, to 


alledge in this Caſe a Seifin in Fee in 
the firſt Leſſor, for he doth not come 


in as a Repreſentative of the Contractor, 


but as Aſſignee of the Reverſion; and 
therefore muſt ſhew the particular 
Eſtate of the Revetſion. 


0 Avdweith there muſt be always a Sid. 10, 0. [ 
Place certain mentioned where the Hob. 16. ' 
f 

1 


Caption was, for the Avowant muſt 
admit the Caption to be in the Place 


mentioned in the Declaration, in order 


to ſhew the Cauſe! of taking it there; 


for if the Avowant ſhould lay the 
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The Law of REPLEVIRS. 


Taking in _ Place than the 
Plaintiff hath done without traverſing 
the Place mentioned in the Declara- 
tion, this would be altogether bad, be- 
cauſe the Avowant neither confeſſes 
and avoids, nor traverſes the Declara- 
tion, and therefore ſuch Plea is nuga- 
tory, and not to the — 


_ 653. Wh + a Man avows in his own 
e Right, the Form is * quod bene advo- 


Wheadon v. 
Sugg. cat Captionem & juſte, &c. where he 


makes Conuſance in Right of another, 
he ſays + bene Cognovit Captionem, c. 
but tho' this be. the regular Form, yet 
it hath been held upon Demurrer, that 
i | where the Defendant avowed in his 
own Right by + bene Cognovit Cap- 
tionem, &c. it was well enough, be- 
cauſe the Avowry is a Confeſſion of 
the Caption, which both the Words 
Advuocat and Cagnovit do confeſs, and 
* avoids the Injuſtice of ſuch Caption 
for the Reaſons mentioned in the 
Teng. | 


. "ION „ 


y — 


* That he well avows the Taking, and uf 


„Ee. 
4+ He well makes Conuſance of the Taking, Sc. 


| Avows and makes Conuſance of. ic 


The Law of ReEPLEVINS. 8 


If the Defendant avows for Rent Daliſon fin. 
being in Arrear at Michaelmas, * wo 5 28 
Tempore Captionis, this is good, tho xe 
he doth not ſay, quod adbuc aretro 

' exiflit; for the Avowant avoids the 
Injuſtice of the Caption, if he ſhews 
hae: the Rent was in Arrear at the 
Time he took the Beaſts, nor is he 
obliged to ſay + quod adbuc aretro ex- 
7ftit, to excuſe himſelf from an unlaw- 
ful Detention, becauſe after the Beaſts 
are once _impounded, no ſubſequent - 
Tender or Payment. can make the De- 
tention unlawful ; in this Action. 


In an Avowry by Huſband and Windes Jac. 283. 

in Right of his Wife for Arrears of a Bowles v. 

| Rent-Charge incurred before the Cover-guia. 139. 

ture, the Avowry concludes, and be-S. C. 0 
cauſe at Michaelmas, &c. 201. was in bl 

Arrear and not paid to the Huſband =_ 
and Wife, be diſtrained and avows, &c. | Fl 
and it was objected, that by his own 
ſhewing the Arrears were not due to 
himſelf and his Wife, and therefore 


— 
ä 


— 


＋ That it is fil behind, 


* And at the Time of the Tubing, 7 5 þ 
| | 
O 3 „ | 
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Hob. 208. 


The! Law 1 ReeLEVING, 


the Avowry ill; but the Objection was 
over- ruled, becauſe if he had faid, for 


20 l. Arrear he diſtrained, that had 


been good, and the ade _ mea Sur- 
Nloſage. 


If one aon 28 Aa for 


Arrears of a Rent-Charge, where he 


may claim the Arrears in his own 
Right, and it appears. that the Avowry 
is not ſo framed as to entitle him to 


the Arrears as Adminiſtrator, yet the 


Avowry is good, becauſe. where: there 


are two Titles ſet forth in the Avowry, 
and only one ſufficiently. alledged, that 


one Title only gives him as good a 
Right to the Rent as both, and; there- 
fore he. ought to recover, and the A- 
vowry as Adminiſtrator ſhall: be Sur- 
pluſage; as if a, Rent-Charge be granted 
to the Huſband. and Wife during the 

Life of the Wife, and the Huſband 


dies, and the Wite aVOWS as Admini- 


ſtratrix to her Huſband. where. ſhe. 
might avow * Jure Proprio, yet ſhe 
having a Title to it in her own Right 


by the rant, the 333 is _ 


— cc 
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* her own Right. 


It 
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\ 


If a Man avows for an entire Rent, Saund. 282, 
where it appears that he hath Title Do 
ppa v 

only to a Moiety of it, the Avowant Mayo, &c. # 
cannot recover, becauſe he hath not Cro. Eliz. 340, = 
avowed· acc. ding to the Circumſtances 337? = ( 
of his Caſe, and therefore cannot make Cro. Car. 154. 3 
out his Title as he hath laid it. For 
ſuppoſe A. and B. were Jointenants of Raſt. rr. 

a Rent, and A. diſtrains and avows for 565. a. 
the Whole, this Avowry is bad; for if "_ —— 
it ſhould ſtand, and A. ſhould recover Cart. 328. 

his Moiety, then there muſt be two 


_ Suits for one joint demand, which 


would be vexatious and abſurd; and in 4 
this Caſe: the Avo' and Action of —  m 
Debt ſtand on the ame ers and' 5 4 
ee | | 


80 likewiſe Caparceners mut join Salk. 390. 
in Avowry; therefore if one Jointenant Carth. 364. N 
or Caparcener diſtrains alone, he muſt | 
ayow in his own Right and as Bailiff 10 


to the other. 

If in the Avowry the Leſſor avoys Fo. Car.104 ; 
for only. Part of an half Year's Rent c;; Jac. 49. 
that is due, and doth not ſhew that 4 Mod. 402. 1 
the Refic due 18 ſatisfied, ſuch Avowry f 
18 ill, becauſe where a tan Kent is | Fl 


O 4 due 
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due it muſt be an at once, for 
if Part only ſhould be demanded, and 
the Reſidue not appear by the Avowry 
to be ſatisfied, and the Avowant ſhould 


recover that Part which he demands, 
he may then multiply Suits by ſoing 


for Part of his Rent at one Time and 


Part at another, which is againſt Rea- 


ſon, and the End and Policy of the 
Law; and in this alſo the Avowry and 


| Action of Debt for Rent agree. 


| Cro.Eli. $47. 
Miles v. 
Willoughby. 


If Executors avow on the 32 H. 8. 
c. 37. for the Arrears of a Rent in Fee 
granted to the Teſtator, they muſt 
ſhew that the Lands liable to a Rent- 
Charge continue in the Hands of the 
Tenant or Purchaſer in whoſe Time 


the Rent ſued for incurred, becauſe 


this Remedy being given by the Statute, 


the Method a Ho by the Statute 


2 Mod. 45 5 


muſt be obſerved. 


In an Avowry for a Heriot, the 


 Avowant as Bailiff to J. S.“ bene 


quem? Gone onem Averiorum ran 


„ 
” as * * pw — 


— 


* Well ck Condos of the Taking of 
the aforeſaid Beafls i in the Flace aforeſaid. | 


11 » N 4 3 wy i $ - 


rum 


by 4 
# * 33 F 
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rum in prædicto Loco, without ſaying 

* Tempore quo, &c. and yet held good, 

becauſe the acknowledging the Caption 
ſet forth in the Declaration, admits 


it to be at the Tirne laid there. 


It two Tenants i in Common diſtrain Li. Sect. 317. 


for Rent, they muſt make ſeveral A- = 0. Lit. 194. 


vowries, becauſe they claim the Rent Cro El 530. 


and Reverſion by different Titles, and 
therefore muſt ſeverally ſet OW forth 
in diſtinct Avovries. 


11 two "a ba diſtrain an Ox, or 5 Co. 19. 4. 
an Horſe, and are obliged to make 38. b. 
different Avowries, both Avowries muſt 

abate, becauſe if both ſhould ſhew 
' Cauſe to have Return, the Court could 
not give Judgment for both, and there- 
fore neither can haye it. 


In an Avowry for ie you can- Hutton l. 
not avow for a Heriot generally, but a 
you muſt avow for the beſt Beaſt or 8 
the two beſt Beaſts of the Tenant, as 
the Caſe is, for otherwiſe the Plaintiff 
. would be ouſted of his Replication 


that the Tenants left no Beaſts. 


Oe 


8 At the Time when, * 


II. Of 
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mW. of: the bent Pleas o Avowries 


Tho ne Avowznt may now by the 
Statute avow as in Lands holdch of 
him and. within his Fee and Seigniory, 
yet it is provided by the ſaid Act, that 


the Plates and Defendants in Writs 


of Replevin and ſecond Deliverance 
ſhall have Rke Pleas and like Aid Pray- 
ers in all fuch Avowries, Conuſances 
and Juſtifications, as they might have 
had before, and as tho' the faid Avowry, 
Conuſance or Juſtification | had been 


made after the due Order of the Com- 


mon Law, (Pleas of Diſclaimer only 
excepted,) For this Reaſon, and be- 


cCauſe the Lord is ſtill left to kis Ayow- 


ry according to the Common Law, it 
will be neceflary- to conſider the ſeveral 
Anſwers and Pleas that at Common 


Law] might have been made to the 
Hoary; and herein, 


2 5 of the Diſclaimer. 
2: of the Plea » Au P + fo kr. 


— 


i R . of his Fee. . 


4 = 
2 n 


X 


* 
Den e.. 
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3. In what Caſes the Tenare was | 
traverlable, 18 | 


A 


4. In lu Caſes the Seiſin of hp" 3 „ 


| Sen was taverſable. 


— 2 4 
pre — — 


Ss Of thi Diſclaimer, 
And here it is to be obſerved, that Raft. Ent. 224, 
at Common Law the Avowry was al- 55 


ways upon ſome certain Perſon, and if bes „ I 
ſoch Perſon claimed or pretended no Co. Lit. 102 4. þ 
Right to the Tenancy, he might have C8. b. =_— 
diſclaimed. By ſuch Diſclaimer he = 
denied to hold the Tenancy of the = 


Land at all; it was a Renunciation of, 
bis Homage and Fealty, and that he 
would not hold of the Lord upon any 
Terms; and therefore the Lord on. =_ 
ſuch Diſclaimer was intitled to the Re- 
ſtitution of the Land itſelf, which Was 

onginally given for the Services avowed; 
for, and in order. to bring back the 1 
Land itſelf, the Lord had a Writ of. - j 


Right ſetting forth the Proceedings in | 
the Replevin, and ſuch Diſclaimer ; g 
and hence we may ſee the Reaſon why = 
there. could be no Diſclaimer to any. + 
Avowry on the 3 of . | Ul 
e 5 
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Doct. Plac. 
131, 132. 


* 


? 


The Law of RrryLEVIX«sò. 


cauſe the Avowry on the Act is not on 


any Perſon certain, but on Lands with- 
in the Lord's Fee and Seigniory, and 
therefore whoever takes up the Defence | 
to ſuch Avowry muſt be only a Perſon 


concerned in the Tenancy, becauſe if 
an entire Stranger ſhould take up the 
Defence, and be allowed to. diſclaim, 


the Ford could not have Return of his 
Diſtreſs, but muſt take his Writ of 


Right for the Lands themſelves ; and 
in the Proſecution of that Writ he 


could not prevail, becauſe the rightful 
Tenant would appear to bar him, and 


ſo the Lord be diſappointed both Ways. 


"Rot + a Diſclaimer cannot be where a 


Man levies a Fine of a Seigniory, and 


the Conuſee brings a per gue Servitia 
to have the Attornment of the Te- 


nant, becauſe the Lord will not be en- 


titled to the Services, or to the Land 
itſelf in Caſe of a Diſclaimer, until he 
hath Poſſeſſion of ſuch Services by At- 
tornment ; and therefore the Tenant in 


the que 3 ſhall not diſclaim, 


becauſe the Lord upon ſuch Diſclaimer 
cannot have a Right to the Land itſelf ; 
but whenever the Lord is in Poſſeſſion 
of the Scigniory, and purſues his Right 


for 


YN 


der to preſerve ſuch Right; and there- 
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| for the Services by Replevin, Ce eſlavit, 
or the like, there the Tenant may dif? 
claim, becauſe the Lord on ſuch Diſ- 1 
claimer ſhall have the Land itſelf, 4 
which was e "Ou for fuch > 
Services. 


1 
1 
od 
* 
19 
: 
2 5 1 
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But here it is to be noted, that the Doct. Plac; 
Tenant muſt be a Perſon capable of 32. 
the Act of Diſclaimer, becauſe if he 
be an Infant, ſuch Diſclaimer ſhall not 
turn to his Prejudice 92 Reaſon of his 
Indiſcretion. 


80 where the Tenant is ſeiſed of Dog. Pe. 
| the Lands in Right of another, in or- 13% 132. 


fore the Diſclaimer of the Abbot ſhall 3 
not hurt the Church, nor of the Huſ-— | ©: - i 
band the Wife, becauſe they are in- 

truſted by Law to defend the Right of 
the Tenancy, and not to nne, it. 


If there be a Lord, Meſne and Te- Doc. Pla: 
nant, and the Meſne diſclaim the Right 133+ 
of the Meſnalty, the Meſnalty is ex- 
tint, and the Tenant holds of the 
ſuperior Lord as the Meſne held over; 
for here by ſuch Diſclaimer the Lord 
| cannot have Poſſeſſion of the Land, 
becauſe 


The Law n 


| becauſe the Tenant's Intereſt therein by 


the Diſclaimer. of another cannot be 


hurt; but the Lord comes nearer the 


Tenancy by ſuch Difclaimer, becauſe 


if the Tenant. dies without Mei, the 


Eſcheat of the Lands is immediately to 


the Lord and not to the Meſne. 


Doc. Plae. 


135. 
Co. Lit. * a. 


In 2 Formedm, which the Statute 
De Donis hath given to recover the 
Lands and not Darnages, if the Tenant 
diſclaim, the Demandant ſhall recover 
the Land itſelf immediately; but in an 
Aſſiſe and Writ of Entry, where the 
Demandant feeks Damages as well as 


| the Land, it is not enough for the Te- 


nant to diſclaim, becauſe: then. every 
Diſſeiſor, when the Action is brought 
againſt him, would- diſclaim; in order 
to ſcreen himſelf from Damages; but 


the Demandant, notwithſtanding ſuch 


2 Diſclaimer, may aver that he was Te- 


nant of the Land in order to have his 


5 Damages. 


If a Præcipe be broug ght RIAA two, 
and one diſclaim, — whole Frank- 
tenement veſts. in the other; but if 
one pleads Non-tenure, the Whole 


does not veſt in the other, becauſe ts 
the 
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the other he not ſeiſed of them, yet a 
Right may remain in him, and his — 
pleading that he doth not hold the 9 
Lands, dach not veſt the Right in ano- 4 
ther, 


If one diſclaims, and 1 other pleads Doct. Plac. 
Non-tenure, the Demandant may en- 
ter into the Whole, becauſe by the 
Diſclaimer of one, the. Tenancy ſhall. 
not veſt in the othes that hath no Seiſin 
againſt his own Plea of Non-tenure, 
and therefore the Demandaat's Right 
of Entry is open to him. 


| Its Pracipe be brought 3 two, Dos. Mags. 
and one makes Default after Default, "IM" 
and the other diſclaims, the Demandant 
ſhall recover the Whole, becauſe the 
— bars one and the Diſclaimer the 
Other. | 


2, Of the Plea (of . * de ſon Fre. 


4A the Tenant. may diſclaim, ſo he Rat. Ent. 566. | 
oP! * F extra * and ſuch; ey — = 


Plea. 


| 
* 
- 


—— EE — 


* Out of his Fee. 
+ Out of his Fee. 
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1 
Þ58 ; 
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Plea doth not amount to a Diſclaimer, | 


for if they ſhould conſtrue the Plea of 
X extra Febdum to amount to a Diſ- 
claimer in all Caſes, then thoſe Tenants 
that were Boundaries of Manors would 


be exceedingly harraſſed by the neigh- 


| bouring Lords; and therefore as the 
Tenant might diſclaim, which is an 
entire Renunciation to' hold of the 
Lord, and whereby the Tenant diſ- 
claims to pay thoſe Services as the Price 


of the Land itſelf, ſo he may plead 


 * Hors de ſon Fee, which is taking 


upon him the State of the Land, and 
acknowledging to hold by ſuch Ser⸗ 
vices if he be within the Seigniory of 


the Lord; for in this Plea he doth not 


renounce the Services (for that is the 


| Plea of Diſclaimer), but he takes up 


the Land under the Services the Lord 
demands .of him, and owns them as 


the Price of the Land in Caſe the Lord 
be entitled to ſuch Services; and there- 
fore the Tenant may plead + extra 
| Feodum as well as diſclaim in Replevin, : 
| becauſe he may ſhew that he is willing 


— 


Out of his Fee. 
+ Out of his Fee. 
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to hold dy ſuch Services in Caſe the 
Lord be entitled N " 
If the Lotd brings a Writ of Mort- DoR. Plas: 

| Jaunceſtor for his Services, the Tenant 21%. 
cannot \ plead “ Hors de fon Fee, be- 

cauſe there the Lord makes Title in 

his Writ, and the Tenant muſt anſwer 
to the Title ſet out in the Writ, and 

therefore he cannot plead generally out 

of his Fee, for 'that doth not anſwer 

the Title in the Writ, but he muſt. 
plead that the Pinntiffs Anceſtor did 

not die ſeiſed, which 9 to the Title 

in the Writ: =P 


+ 7 * 


If the Lord in Replevin do not Doc. Plact 
avow upon his very Tenant but upon a 5 3 U 
Stranger, ſuch Stranger when he comes 
in may plead that he himſelf is * extra 

| Feodum ; for baving never held of the 
Lord, the Lord cannot maintain his 
Avowry, for the Lord cannot ſay that 
he held ot him, if the Tenant never 
was in his Homage, this Plea of * Hors 
"te fon Fee i is the only Plea that a mere 
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21e The Law of RTI VN. 
| Stranger to the Avowry, yet made 


Diſſeiſor was Ropped to fay he was not 
his Tenant, and the Lord quad 
5 him was alſo eſtopped from ſaying that 
be was not his Lord; ſo that if the 
Diſſeiſee died without Heirs, the Lord 
could = enter into the Tenancy, ha- 
ving already by his own — of 
the — + the Land to be full 
of another; but between the Lord and 
Diſſeiſce there was no Eſtoppel at all, 
becauſe the Diſſeiſin being a tortious 
Ac, if the Lord did collude with ſuch 
Diſſeiſor, that ſhould be no Prejudice 


| Party by * Aid Prayer, may plead in 
| Abatement of the e 5 

| — — — antient Avowry of 
F ' the Lord upon Diſſeiſins committed; 
| and on ſuch Di Diſſeiſin the Diſfeiſor did 

| not become Tenant to the Lord (not 
| even if the Lord had accepted Rent of 
= him) {6 as to prevent the Biſſeiſee from 
I compelling the Lord to avow on him, 

| tho by ſuch Acceſitance of Rent the 
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on ſuch Diſſeiſins for the Lord to ob- 
more Rents from ſuch Diſſeiſors, 


and when the Diſſeiſce came to take 
the 


Poſſeflian and 2 in his Beaſt; 
Lord would diſtrain the Beaſts of the 


Diſſeiſee, and avow on the Diſſeiſor 


for the Rents that he had accepted 
from him; now on ſuch Avowry of 
the Lord it was a dangerous Plea for 


the Diſſeiſee to ſay that the Diſſeiſor 
of the Lord, be- 


was out of the Bee 
cauſe the Acceptance of ſuch Rents 
and Services from the Diſſeiſor brought 


| him within the Lord's Fee; and there- 


fore the Diſſeiſee was compelled to 
ſhew the Special Matter; that he was 


very Tenant ta the Lord; that he had 9 Cs: 21. a} 


pag the Services (or tendered them) 
that were due, and that the Lord ought 
to avow on him, which was in Abate- 

ment of the Lord's Avowry, becauſe 


it deſtroyed that Avowry upon his 


Beaſts for the Services which the Lord 


had accepted from the Diſſeiſor, and 


compelled the Lord to avow the Cap- 


tion of his Beaſts for the Tenure that 


was really due from the Diſſeiſee to 
the Lord; but as an Inducement to 


12 chi 


211 
to the Diſſeiſee ; and it was often uſual 


The Law of RTV ING. 


| this he Was obliged to ſhew that the 


Rent was tendered, or not in Arrear, 


that the Injury might appeat on che 


Lord's Side, and that he did not ac- 
cept of another for want of Payment 
from him; and as the Diſſeiſee might 


bave entered himſelf and put in his 


Beaſts, ſo he might have let to another 
who might likewiſe put in his Beaſts, 
and then if the Lord had avowed upon 


the Diſſciſor, ſuch Leſſee might have 
- ſhewn that there was a very Tenant, 


the Diſſeiſee who had paid or tendered : 
the Rent to the Lord, and had made 
a Leaſe to him who put in his Beaſts 
which were diſtrained; for the Leſſee, 
who kept Poſſeſſion for the Diſſeiſee, 
had the fame Privilege that the Diſ- 
ſeiſee himſelf had to plead this Special 
Matter, . becauſe he ſhould not be liable 
to the Services unjuſtly accepted from 


 fuch Diſſeiſor, and he had a Right 


to pray in Aid of ſuch Diſſeiſee, that 
the Diſſeiſee who had the Title Deeds 


of the Land might be brought in to 


make out his Right, or if be fail, that 
the Leſſee might have the Writ *“ de 


——— aan 2 2 oe 


r . 


P TIA 9 * 12s 2 8 


To quiet his Pledges, 


* 


Plegits 


The. Law of REPLEVINS. 
= Plegiis. eee arne ſuch Leſ- 


Nees 


” 1 


80 i it is if * very — in Poſſe. 9 Co. 20. 


fion made a Leaſe to A. for Years, and. 
the. Lord had diſtrained A. and avowed 
upon a mere Stranger, A. might upon 
Special Matter have prayed in Aid of 
the Leſſor, and by that Means have 
brought bim in to defend the Tenancy. 
from the Diſtreſs of the Lord, by⸗ 
compelling the Lord to avow upon the 
Leſſor; for A. being only a Termor 
cannot plead the Payment of the Rent 
and Services without his Leſſor, who 
is the very Tenant, and when the Leſ- 
for. is brought in, if the Services are 
really done, that abates the Lord's 
Avowry; if they are not performed, 
the Lord ſhall have Return of bis 
Pledges, but then A, bath Remedy 
over againſt” his. Leſſor by Writ © 
Plegiis acquietandis. Fats 


Bat i. the: Diſſeiſor had died ſeiſed, Co. Lit. 268.a. 


and the Lord had accepted Rent foo 


the Heir of the Diſſeiſor who came in 


** 


Jo quiet the Pledges. 5 


42 & 2 4a 
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by Title, the Lord Wis Gbliged to 
avow on ſuch Heir, and the Entry of 
the Diſſeiſee, or the Right of putting 
in his Beaſts, or demiſing to his Te- 
nants, was taken away, od then the 
Diſſeiſee was not yery Tenant, nor 
could he compel the Lord to avow 
upon him till he recovered his Right 
in the real Action. My Lord Cole 
fays, the Feoffte of the Diffeiſor is in 
5 fins Condition with the Heir : But 
By. of this, unleſs it be in antient 
 _ Times, when a Feoffment was con- 
ſtrued to toll an Entry as well 2 . 
Deſcent, | | | bp 1 


When the Lord avows upon 4 

Stranger, and takes the Beaſts of 4 
Stranger, who is neither very Tenant 
nor Leſſee of the very Tenant, ſuch 
Stranger can plead nothing but * Hors 
de ſon Fee, becauſe he hath nothing to 
do with the Right of Rent, ſince the 
Avowry is not on the very Tenant; 
but ſuch Stranger may diſengage him- 
ſelf by the Plea of * Hors de fon Fee, 
becauſe the Lord hath not ſhewn jolt 


» —— — 


0 » 


2 Out of 2. 5 
: Quauſe 
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' Cauſe of Caption of ſuch Beaſts, if he 

hath not maintained his Avowty by 

ng ſuch Services ate due from the 
Perſon he avowed n 


3. When the Tenure i is traverſable, 


* m__ this is hen the Tenant doth 

not entirely withdraw himſelf out of Buckual 
the Homage of the Lord, but doth not 
admit the fame Sort of Services as the 


Lord hath avowed for; as if the Lord 


avows for Fealty, Rent, and Suit of - 


Coutt, and alledges Seifin of all, if the 


Services were really but Fealty and 
Rent, the Tenant in ſach Caſe may 
traverſe the Tenure, that is, he may 
admit that he holds by Fealty a nd 


Rent, and as to the Rent that there 7 


nothing in Artear, and ' traverſe the 


Tenure with an * a4/que hoc that the 


Tenancy was held by Fealty, Rent and 
Suit of Court, + modo & forma præ- 
dictd, Oc. and in this Caſe tho' 18. 
Avowry had been only for Rent Arrear, 

1 if the T enure thus traverſed be 


1 * 8 
2 


- 


0 Without u. - 
+ In the Manner and Form aforeſaid. 


1 4 found 


TE 33˙359. 


Cro. Elia. 799. 
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fourd againſt cithe Lord; heb halb ae 
have Return, becauſe: che Paint in Iſſue 


is found againſt him; the Reaſon is 


becauſe the Tenure is the Lord's T ide, 


and the Lord muſt ſet forth his Title 


as it really is, and therefore if it be by 


Enights Service, he muſt ſet forth by 
Kuights Service; if it be by Fealty 


; only, he muſt ſet it forth. ſo; if it b. 


by Fealty and Rent, he muſt ſet forth 


in that Manner; and if the Lord fails 
in making out. the Title he hath ſet 


forth, there is an End of the Lord's 
| Avowry, hecauſe he doth: pot prove 


the Title be; hath alledged ; but if the 
Lord ſets out a Title by 10's. Rent, 
the Bam cannot ſay that he holds 


by 55. * ab/que loc that he holds by 
79 f. becauſe the | Tenant; holds by 


Rent-Service, whether more or | leſs, 
and the Qyantum of the Rent doth. not 


alter the Nature of the Service, whe- 
ther it be leſs or more; and after the 


Statute of Qua Enprores the Services 


were ſubdivided, but the Tenure re- 
mained the ſame; and therefore it 


would have been a dangerous Thing 
after the Searare, when the Services 


— 


| Net 


5 The Law. of RERBPLE v v IN * 2 17 


10 1 ſubdivided - and apportioned. by. 
lienation of the Tenant, to have 
ry the Tenant to haye traverſed 
the Quantity of the Services which 
were more or leſs according to his 
Share of the Land; but they allowed 
| him to traverſe. the Seiſin, as is ſaid 

hereafter, becauſe the Lord could not 
recover more of him in Replevin than 
the Services of which he was ſeiſed. 


But iy 4 . is not 8 9 Co. 35. a. 
verſable; as in the aforefaid Caſe, the — _ 
Tenant cannot plead that he holds the 
Tenancy of a Ns by ſuch. Services, 

* abi; hoc that he holds them of the 
Avowant, becauſe by ſuch Plea the 
Tenant withdraws himſelf entirely 
from the Homage of the Lord, and 
where he does that, his proper Plea i is 
a Diel or bl Hors de Jan Fee. 


*. Where the Seifin i is rraverſable. 


And this is where the T enant ach 9 Co. 3% 
not 3 take the Eſtate of the Land 


Pl 


* Without that. Ef 1 
Out of his Fo, Ta, 
uon 


218 


plainly within the Homag 


ces with the Lord only in the 
antity ; as if the Lord avows for 


: 10 5. Rent, where the original Reſer- 


vation was only of 55.-and the Lord 
had obtained the Seiſin of the 10 5. by 
Coertion of Diftreſs, the Tenant may 


| traverſe ſuch Seiſin, and thereby avoid 


ſuch Encroachment in the Avowry; 
for the Tenant in this Caſe cannot 
plead . Hors de fon Fee, becauſe he is 
e of the 


Lord, nor can he traverſe the Tenure, 
becauſe that is by the ſame Sort of Ger 
vices as are avowed for ; but he may 


traverſe ſuch Seiſin of ſuch encroached 


Services, becauſe what the Lord hath 


obtained by Coertion and Force, can 
uy no Foundation to ground a Right 


; but if ſuch Seiſin of the 105. 


= * had been obtained by the volun- 


tary Payment of the Tenant, he can - 


not traverſe ſuch Seiſin, nor N the 
EY Paym ent of ſach entoached Rent in 


gn Action of Replevin, for the Tenant 
cannot traverſe the Tenure for the 


——— 


* 8 — 


7 


Out of his Fee. | 
A A” former 


de Mun, bat admit allo the Tous 
by the fame Soft of Services, and dif 
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W (rmt Redſon, nor the Seifin, becarſe 
chat Iſſue muſt kg inſt him, in Re- 
| gard the Caſe ſuppoſes the Lotd to be 
aaually frifed by his voluntary Pay- 
ment, and therefore where the fini 1 
ſſſue is Whether the Lord is ſeiſed or 
not, it muſt be againſt the Tenant in 


his poſſeffory Action. 
But the N * avi fach eu- 
W croached Rent by 1e wexes, 4 
an er f 8 Right whe 


the mere Right to ſuch — ey 
be controverted, and conſequently the 
bare Seifin of the Services will hot © 

avail the Lord, unleſs they were ori- 
| ginally reſerved ; for when the bare 
W Right to the Your} is in Queſtion, there 
3 *; be no Reaſon to cofnpel the Te- 

| nant to pay that for ever, which he 
once paid tho“ voluntarily in his own 
Wrong; ſo it is in a Mavit brought 
by the Lord, hecauſe the mere Right 
to the Services 18 controverted in it. 


If the "Tenant inſtead of ſting a 9 Co. 34- 8. 
Replevin for the Diſtreſs taken by ite Dog. Plac. 
Lord for thoſe encroached Services 
brings an Action of Treſpafs againſt the 
Lord, _ the Seiſin ſhall not con- 
Flue 


taking the Tenant's Beaſts, and when 


9 Co. 34: * 


Doct. Plac. 
318. | 


LF © 4 »* 


ROY _ ſpa fa, in an _— or 
Writ of Reſcous brought by the ood 5 


becauſe if the Lord hath really n 
Right to the encroached Services, the 
Lord is puniſhable as a Treſpaſſer for 


there is no juſt, Cauſe. of Caption the 
Tenant may reſcue ; and if the Lord 


bring a Writ of Reſeous, the mere 
Right to the Services will come in 


n and if that appear againſt 
the Lord, the Tenant hath a Benn to 
reſcue the Beaſts diſtrained. 


But even the "ram of the Seifin 
in the Avowiy is to be underſtood with 
theſe Reſtrictions. 5 | 


For 1. The Iſſue in Tail may tra- 
vere the Seiſin of Services of the ſame 


Nature, tho' the Lord had obtained 


ſuch Seifin by the voluntary Payment 
of the Donee in Tail, becauſe the 


Donee during the Continuance of the | 


Intail cannot charge or incumber the 


Lands intailed ſo as to bind or affect 
the Iſſue; and for the ſame Reaſon the 
| Succeſſor of a Biſhop or Prior ſhall 


e the deilin of the encroached 
Rent 


prong He x — = ——— — 
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Rent given by the voluntary Payment 
of their: rd i . 


5 1 2 *. * #* 
LH p * 3 


2. 80 the very Tenant ſhall net 9 Co. 34. a 
ſuch Seiſin if he hath a Deed to ſhew ant F Ba 
by which the Services were reſerved, 3" 
for the Deed deſtroys that Title which 
the Scifin of the Services gave the 
Lord, if theſe Services appear not to 
haye originally been reſerved. . 


The Seiſin of Ketvikes by Tn: 50. 34. * 
croachment i is not material where there 
is no Tenure, becauſe where there is no 
Tenure the Tenant may plead * Hors 
de fon Fee, and ſo diſcharge. i 


from all Services, 


4. If the Seilin was not within the 9 Co 34. * 
| Statute of Limitations, the Tenant may 
plead the Statute to defeat the Seifin of 
the Lord before the Statute of Limita- 
tion, for this is a Statute Bar to quiet 
Mens Poffeffions againſt ſtale Demands; 
but the Tenant in ſuch Plea muſt ac- 
knowledge the Tenure to give the 
Lord a Writ of Cuſtoms and Services, 


ACE * » 0 8 


» Out of bis Fe. 
: „ which 
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DoR. Plac. 


132. 
i 9 Co. 34. b. 


300. 35. . 
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. In Ayowries the Tenant ſhell no 


bad never been ſeiſed of an immemo- 
rial Service, he can have no Right to 
itt; and in ſuch a Caſe the Tenure 


is made, except a Scifin be alledged of 
. Seryices of a higher Nature, which in- 
_ clude thoſe in the Avowry as if the 


74 f 


which being an Adio of an higher 
Nature, hath longer Time of Limita- 
tion allowed to it than a poſſeſſory 


plead“ ne ung; Seifie de Services gene- 
rally, becauſe this amounts to a Tu- 
yerſe of the Tenure, ſince if a Man 


ought to have been traverſed, which 
ſtands confeſſed in this Plea, ſince he 
hath aot traverſed + quod non Tenuit, 


6. The Scifin is not traverſable but 
only of Services for which the Avowry 


Tenure be by Homage, Fealty, Rent, 
and a Pound of Pepper, and the Lord 
alledges a Seifin of all, and ayows only 
for the Pound of Pepper, the Tenant | 
cannot traverſe the Seifin of the Rent, 
becauſe it is not material whether the 


— 


"5 Never Aer Caiviom. 
+ That he did not hold it, 
3 


Lord | 
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Lord was ſeiſed of the Rent or not to 


make out his Demand for the Pound 
of Pepper; but if the Tenure be by 


Homage, Eſcuage and Rent, and he 


| alledges Seiſin of all, and ayows for 
Homage which is included in Eſcuage, 
there by traverſing the Seifin of the 


Eſcuage you traverſe the Seifin of the 
Homage, which the Lord demands ia 


his Avowry. 


. Of the Judgment in Replevia, 


223 


It is already obſerved that on the Co. Eat. 578] 


Execution of the Writ of Replevin by A 


the Sheriff, the Beafts diſtrained are 
actually 
that he hath the Poſſeſſion and Uſe of 
the Cattle 


hath Judgment, it can only be for 
Damages; and therefore the Entry is, 
* quod the Plaintiff, recuperet verſus 
the Defendant, Damme ſua occafione 
premiſſ”, ſed quia neſtitur que Danna 


— ä — — 
That the Plaintiff ſhould recover againſt 
the Defendant his Damages by Occaſion of the 
— but baſe it 5 —＋ what Da- 
mages the aforeſaid (the Plaintiff) has ſuſtained 
ey ann te Fog) bes Tui 


returned to the Plaintiff, ſo 


pending the Suit, and con- 
ſequently if the Plaintiff in Replevin 


pred. 


224 The Law of ReyLevins. 
præd. (the Plaintiff) . Ainuit occafond 


24 Book of præmiſi; a Writ of Enquiry is award- 


Judgm. 203. ed to enquire “ que Damna - pred. 
(the Plaintiff) ſaſtinuit tam occaſiont 
præmiſi , quam pro Mifis & Cuſtagiis 
ſuis, per ipſum circa ſectam ſuam in 
bac parte appofitis. And -on the Re- 
turn of . In merge the Plaintiff 


1 5 . 5 ad 85 52 Lage icionen 


3 non "aw (the Plaintiff ) ad 

0 regu ſftiinen ſuam pro Mifis & Cuſta- 

85 giis ſuis pred. per Curiam hic de in- 
eremento adjudicata, que quidem Damni 
#n toto ſe attingunt ad & prad, 
yr N in N 


* . —_ _——_—__ 
—— 


*Toi inquire what & Damadla the debt the 
Plaintiff) ſuſtained, as well by Occaſion of the 
. Preinifles, as for his Coſts and Charges by him 

about his Suit in this Behalf expended. 

I That he recover againſt the aforeſaid (the 
' Defendant) his Damages aforeſaid to- by 
the Inquiſition aforeſaid in Form aforeſaid found; 

and moreover ©, to the ſame (the Plaintiff} 

mat his Requeſt, for his Coſts and Charges afore- 

_ faid by the Court here of Increaſe * 

which Damages in the Whole amount 

and the aforeſaid (the D in . 8 


This 


The Law of Revievins. 223 


This Writ of Regale vil be un⸗ 
derſtood to iſſue where the Plaintiff 
hath Judgment on a Demurrer, Cc. 
and not on a Verdict; but if there be 
a Verdict for the Plaintiff, the Jury on 
| that Verdict aſcertains the Damages | 
that the Plaintiff hath ſuſtained by the 
unjuſt Caption and Detention, and alſo 
the Coſts of Suit, and then there is no 
Occaſion for a Writ of Enquiry ; but 
the Judgment is, * quod the Plaintiff 
 recuperet verſus the Defendant Danna 
 fradifla per Juratores pradiffos in 
forma prædicta aſſeſſa, nec non 
pro Mifis, &c. de Incremento adjudi- 
cata, &c. and the Defendant in „ N 24e. 
ricordia. 5 


* 


On che other Hand if the Judd Co. Ent. 572: 
be oe the. Avowant on Demurrer, 24 Bock of 
| Judgm, 20 5˙ 


— — — 2 — rr ti. hoo 2 * 4 


* 


8 * That the Plaintiff recover 8 the De- 
fendant the Damages aforeſaid by the Jurors 
aforeſaid in Form aforefaid aſſeſſed ; and more- 
over for Coſts, &c, of Increaſe ad- 
Judged, Sc. and the Defendant i in _—_ 1 


| 2 
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then the Entry is, * quad the Plaintiff 
nil capiat per breve fſuum pred. ſed 
fit in Miſericordia 2 4000 6 Clamore 
ſuo, & pred. (the Defendant) eat inde 
fine die, &c, & habeat retornum ave- 
riorum pred. detinend fbi irrepleg' in 
perpetuum, & qualiter, &c. Vic. con- 
fare faciat hic, &c. & quod præd. 
(the Defendant) Damna ſua occafione 
premiſſ* recuperare debeat; fed quia 
n 8. c. 19. . Ge. 


* Lo of. But if hee a Verdict Be the 
Judgm. 206. Avowant, the Jury in that Verdict 
aſcertains the Damages, and then there 

needs no Writ of Enquiry, but the 
Judgment is entered, + quod (the De- 

fendan 0 habeat retornum averiorum 
pra- 


x 
— * ** tc. 8 dh 4 4 * 


3 ST 4 


. That che ener take e 4; 
Writ aforeſaid, but be in Mercy for his ae 
Claim, and the aforeſaid (the a go 
hence without Day, &c. and have the Return 
of the Beaſts aforeſaid detained/ to him irreple- 
viſable for ever, and in what Manner, &c. the 
Sheriff make appear here, &c. and that the afore- 
faid (the Defendant) ought to recover his Da- 
mages by Occafion af the Premiſſes; 3 but becauſe 
it is unknown. 

+ That (the Defendant) have he Return of 


the Beaſts aforeſaid, Se, It is alfo * 
that 
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2 Ge, Confideratum eft eti- 
ried, {the Defendant) recu- 

ave 9.5 ade Plaintiff) Damme 
fra PEE r  Faratores pred; in 
form efſeſſa, nec non 

a the e Dole) ad requifitionem 
ſaam pro Miſis & Cuftagiis, &c. ; 


80 that wheidver the jodgment ig 2d Book of 
given on a Verdict either for Plaintiff Judgm. 8 
or Defendant, that Verdict aſcertaining 
the Damages, there needs no Writ C 
Enquiry to iſſue; but where the Judg- 

ment is not founded on a Verdict, but 
on a Detnurrer of Non-prof. of the 
Plaintiff, &c. there the Damages muſt 
be aſcertained by a Jury on a Writ of 
Enquiry, becauſe what Damages either 
Party hath ſuſtained is a Matter of 
Fact, and therefore to be ſettled by a 
jury. Bat if both Parties conſent that 
the Court ſhall ſettle the N 


—— . 


that the el (the Defendant) Needver aba inſt 
the aforeſaid (the Plaintiff) his Damages afore- 
faid, &c, by the Jurors aforeſaid in Form afore- 
fad aſſeſſed; and moreover to the ſame (the 
Defendant) at his * for Coſts and Charges, 


e, 


Q. 2 \ | without 
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muſt in 
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without 2 Jury, then the Entry is 
* ſuper que Fuſtic.: hic ad 1 


ipfius (the Defendant) ex afſenſu. pred, 
(the Plaintiff) affident Danna ipſius 
(the Defendant) occafione præmiſſa, &c. 


ultra Mijas, &c. and this Judgment is 
good guia Conſenſus tollit Errorem. 


As to the Retorno Habendo. 


In all Caſes where the Defendant in 
Replevin avows and hath Judgment, 


on ſuch Avowry he ſhall have Return 


of the Beaſts awarded, becauſe the 


Avowry allows the Caption, but avoids 


the Injuſtice thereof, by - ſhewing-he 
had good Cauſe of taking ſuch Diſtreſs, 
and conſequently if ſuch Cauſe of Cap- 
tion be approved of by the Court, they 
FFaftice return the e Pledge to 
the Avowant. 


——_ 8 8 


_— 


* 3 pon "* Juſtices _ on n the Peti- 
tion of the aid (the Defendant) with the Aſſent 
of the aforeſaid (the Plaintiff) aſſeſs the Damages 
of the ſaid (the Defendant) by Occaſion of the 


wee es 1 Wu Se. 


1 
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And where the Defendant inſtead of 
an Avowry pleads to the Writ of Re- 
plevin, that is where he does not admit 
the Caption and avoid the Injuſtice of 
it, but by Plea inſiſts that the Plaintiff 
ought not to have the Writ of Re- 
plevin, whether he the Defendant took 
them or not; yet here the Defendant 
in ſome Caſes ſhall have Return with- 
out any Avowry or Conuſance made; 
and in order to ſettle this it will be 
neceſſary to take up a Diſtinction al- 
ready obſerved between Pleas that diſ- 
affirm Property in the Plaintiff, -and 
Pleas that admit the Property in the 
_ Plaintiff; as if the Defendant in the 
5 Replevin pleads Property in the Beaſts 
in himſelf or in a Stranger, whether it 
be pleaded in Abatement of the Writ, Bro. Abr. tit. 
in Bar of the Action or in Juſtification, dee des 
if the Defendant prevails in it he ſhall Vem. 249. un 
| have Return without any Avowry, be- 5 
cauſe if theſe Pleas be true they = - i 
{troy all Right of Complaint in the _— 
Plaintiff for the Caption and Reten- | N 
tion, and conſequently if the Plaintiff 
| hath no Right to the Writ of Replevin 
under the preſent Form, nor under | 
any. ner, he ought to bave no Benefit 


. 3 from 


— 
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Bro. Abr. tit. 
Retorn des 

Avers, pl. 28. 
Raſt. Ent. 554. 
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Gm under his unjuſt Complaint, and 
therefore the Court muſt award Reſti- 
tution of the Beaſts to the Defendant, 
out of whoſe Poſſeſſion 0 Were 
taken by the rms. : 1 | 


But if the Defendant pleads Pro- 
perty in the Plaintiff, _ J. S. tho 
this Plea abates the Writ under the 
| preſent Form, yet by admitting the 
Property in the Plaintiff, it ſhews that 
the Plaintiff and F. . have a Right to 
a Replevin under another Form, and 
conſequently the Defendant ſhall not 
have Return of the Plaintiff's Beafts 
unleſs he ſhews good Cauſe for ſuch 
Return, and avoids the Injuſtice of the 
firſt Caption ep of bas the- 
Plain. ; 


80 if the Plaintiff in e lays 
the Caption in D. and the Defendant 
Pleads that he took them in S. * ab/- 
que bog that he took them in D. this 
Plea if found for the Defendant may 
excuſe him from Damages, but can 


never give him a Return of the Beaſts 


FF ˙ ce 


6 * 3 
W PROS. © Sanz oe 32 - mh * he 


Without that. 


without 


% | 
The Law of RzPYLE VINsõ. 
without a Conuſance or an Avowry, 
becauſe he leaves the Plaintiff a Rig 


to retain his Beaſts, when he 2 924 


denies the Property to be in the Plain- 


tiff, nor ſhews any Cauſe why he 


| ſhould take them as a Pledge. 


"# 


If the Tenant offers his Rent at the 


Time of the Diſtreſs taken, or before 


impounding, and the Lord refuſes to” 


accept it, he ſhall never after have Re- 
turn of the Beaſts, tho' the Rent be 
. Arrear, pecauſe the Diſtreſs is but a 
Pledge for the Rent, and when the 
Ren” is offered, the Pledge ought to 
be reſtored, and conſequently the Court 


will never award the' Return of the 


Pledge to the Lord, which he ou ght to 


have reſtored to the Plaintiff bes the ; 


Replevin was taken out, 


If the Plaintiff be nennst before he 
declares, the Defendant ſhall have Re- 


there is no. expreſs Charge made againſt 
the Defendant by a Declaration in 
Court, the Defendant hath not an 


Opportunity to ſhew his Cauſe of Cap- 


tion; and fince this is owing to the 


Q 4 Default 
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Bro. Abr. tit. 
Retorn des 
Avers, pl. 33. 
turn of the Beaſts without making any Dyer 280. pt. 


Conuſance or Avowry, becauſe where “ 


— — — — 


See nes 
7 _ 
Err 
cites 


„ 
— 
* » 


r 
—— 
— 


10 
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Default of the Plain tiff, he ſhall have 
no Advantage from it by detaining the 


Beaſts; and therefore the Defendant on 


ſuch Nonſuit ſhall have Return, tho 


de hath made no Avowrrys but if the 


Plaintiff in Replevin hath counted, and 


afterwards is nonſuited, fince by the 


Count the Defendant is charged with 


an unjuſt Caption and Detention, he 


muſt purge himſelf thereof by an 
Avowry, before he can be entitled to 
have Return ; for the Return of the 


Beaſts is ordered by the Court on the 


Juſtice of the original Caption ; and 
therefore the Defendant muſt firſt ſhew 


the Juſtice of this Caption before he 


can have Return, 


Bro. Abr. tit. 


Retorn des 
Avers, pl. 23. 


hs _ Return | in this ARion was 


never irrepleviſable at Common Law, 


whether the Nonſuit of the Plaintiff 


had been before the Avowry or after, 
or before or after Iſſue joined, becauſe 
where the Defendant had Judgment for 
a Return on a Nonſuit, tho' after Ver- 


dict, that Judgment was not founded 
upon the Verdict, but on the Default 


of the Plaintiff in withdrawing himſelf 


at any Continuance Day after the 


- "as. a aa. _ r . ww_ OY | hw ; 


Verdict ; ſo that ae the Defendant 7 
wad 


ant APA goo wo. An 


1 8 | 3 : | 1 
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had Return, yet he had not the Juſtice | I 
or Legality of his Caption eſtabliſhed | 11 
by ſuch Judgment; ; and therefore as | 
long as the Caption and Detention was | 
not determined by the Judgment of | 
the Court, ſo long they allowed the [ 


| 

Plaintiff after his own Nonſuit to take - i 
a new Replevin.. | „„ 1 ] 
| | | "0 

But 1 was 1 very ee „ 


nient, becauſe by this Means the U. jj 
fendant could never get the Reſtitution 1 
of the Beaſts; and therefore was not 4 
likely to recover his Rent, ſince he 
wanted the Pledge or Pain to ee 


the Tenant to the Payment. | „ - 2 "hob 
To remedy chis Miſchief he Stat. of =_— 
WE. 2. c. 2. taking Notice, that Stat. Weſl. 2. 
- poſtguam adjudicatunt fuerit Diftrin- | = 
| genti retornum averiorum, & fic di: = Vi 
Arictus, poſtquam averia # c reternatla 6 
iterum b 


* After the Return of the Beaſts had 8 a 
adjudged to him who made the Diſtreſs, and be- 


ing thus diſtrained after he had again replevied the 9 
Beafts ſo returned; and when he foreſaw that he | 
who made the Diſtreſs was preparing to be ready | 8 fie 


te anſwer him in Court, made Default, where- os 
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 Herum. replegiaverit, & cum viderit 


diſtringentem comparentem in Curid 
paratum ſibi reſpondere, defaltam fece- 


rit, ob quam iterum readjudicabitur 


diſtringenti retornum averiorum,” & fic 


| bis, vel ter, & in infinitum replegia- 
buntur averia, provides that quam cito 


adjudicatum fuerit retornum averiorun 
Diſtringenti, per breve de Fudicio man- 
deter Vicecomiti, quod retornum babere 
 fanat diftringenti de Averits, in quo 
Brevi inſeratur, quod Vicecomes ea nn 
deliberet fine Brevi, in quo fiat Mentis 
de Judicio per Fuſticiarios reddito, Gt. 
which is the Writ of ſecond Deli- 
verance. So that by this Act, if the 
Plaintiff in Replevin be once nonſuit, 


4 


_— 


ns. a *** * * „* 2 
＋ 1 


upon the Return of the Beaſts was again re- ad- 


judged to him who made the Diſtreſs, and ſo 


the Beaſts would be replevied twice or thrice, 
and without End, Provides, that as ſoon as the 
Return of the Beaſts ſhould be adjudged to him 
who made the Diſtreſs, the Sheriff ſhould be 
commanded by a judicial Writ, that he cauſe 


him who made the Diſtreſs to have the Return | 


of the Beaſts, in which Writ ſhould be inſerted, 


that the Sheriff could not deliver them without | 


a Writ, in which Mention ſhould be made of 
the Judgment given by the Juſtices, &c. 


but 


a R 4 —_— « 2 


he cannot now have a new Replevin, 


893 AA In Set. O41 awceAa IO ems ©; 


„ oo oo 


4 9 is à judicial Writ, and iſſued 
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but the Writ of fecond Deliverance, 


out of the Record of the Replevin, in 
which the Nonſuit was, and is to this 
eo WALL 
* Rex Fiencoanſts E. ae Si A. Reg, Jud. 58. 
fecerit te, Gc. & etiam de Catallis b. . 
Retornandis, que B. in Curid noſtra, 
Ge. adjudicata fuerunt ob defaltam iþ- 
| fus A. 7 Netornum inde eee * 
tune eidem A. averia & catalla | 0 
dicta fine dilatione liberari fac ius, © - 5 0 
fone, Cc. praditfum B. G6 | 


And by the above mentioned Act it 2 Inft. 341, | wn 
is further provided, + quod , tterato th 


8 


„„ 9 l 1 


 * George the Second, Fc. To the Sheriff of, : Wl 

&c, Greeting: If A. ſhall make you, &e. as 90 05 
well of the Cattle to be returned, which to B. | 171 0 
in our Court, &c. were adjudged by Reaſon of 1 
the Default of the ſaid A. if a Return of them 5 _ 
ſhould be adjudged,. that you then caufe the | "BY 

. Beaſts and Cattle aforeſaid to he delivered with | 
out Delay to the ſame A. and put, &c. the afore- 

fd B. Sc, 

+ That if he who replevied the Beaſts ſhould 
make Default a fecond Time, or the Return of 
the Diſtreſs ſhould be adjudged by any other 
Means now twice replevied, tl Dare ſhould 
be for ever irrepleviſable. 


Ale 
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Ille qui replegiaverit Averia, fecerit 
defaltam, wel alid occafione adjudi cetur 


retornum Diſtrictionis, jam bis Reple- 
giatæ, remaneat Diſtrictio illa in per. 
petuum irreplegiabilis. So that. now if | 


the Plaintiff do not prevail in the 


+ Writ of /econd Deliverance, but the 
Defendant hath Judgment, whether by 
the Nonſvit of the Plaintiff, by 3 


ment of the Writ, or by Diſcontinu- 


ance of the Plea, the Retorn is award- | 
ed irrepleviſable ; that is the Defendant 


ſhall detain the Beaſts as a Pledge 'till 


the Rent or Duty for which they were. 


originally taken be paid to the Defen- 


dant, and the Plaintiff ſhall never be 
admitted to diſturb the Defendant's 


LO W „ op a Oo, fywwal 


Poſſeſſion by Replevin or Writ of -- 


cond Deliverance. 


But if the Plaintiff tender the Rent 


for which the Diſtreſs was originally 


taken, the Defendant ovght to reſtore 
the Beaſts, and if he refuſes, the Plain- 


tiff may recover them by Action of 
Detinue, becauſe notwithſtanding the 


Judgment for Return irrepleviſable, the 


| Beaſts ſtill remain as a Pledge, and if 
the Defendant refuſe to make Reſtitu- 
| tion of the RE * Tender of the 


Rent, 


Lo 
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Rent, his Detention then is unlaw ful, 


and the Plaintiff may puniſh ſuch De- 
tention in an Action of Detinue, for 
the Return irrepleviſable prevents the 


| bringing back the Pledge, but does not 


veſt the abſolute Property thereof in 


the Defendant, but only a qualified 
Property dil the Rent is r 


The Writ of fecond Date is a 2 Inſt. 367 
Superſedeas in Law to the Sheriff to 


| forbear to execute the Writ de Retorno 


Habendo obtained on the Nonſuit of 


the Plaintiff, if it comes to the Sheriff 
before Return be made; if after Re- 


turn be made, it is in the Nature of a 
new Replevin, as appears by the Form 
thereof before mentioned, | 


And the rang, Deliverance 1 al- 2 Taft 3418 


ways to bring back the fame Diſtreſs 
which was firſt taken by the Defen- 


| Gant, and for which he hath already 


judgment for a Return; ſo that if 
after the Nonſuit upon a dn Ha- 
bendo the Sheriff returns * Elongata, by 
Means whereof the Defendant hath 
other Beaſts of the Plaintiff delivered 


Floigned. 1 8 
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him in Withernam, in this Caſe tho 
there: never was any Return of the 
original Diſtreſs made to the Defendant, 
(becauſe they were eloigned' by the 
Plaintiff, ſo as the Sheriff could not 
make any Retarn of them) yet the 


fecond Deliverance maſt go for the firſt 


Diſtreſs, and the Plaintiff muſt declate 
of that Diſtreſs; for the Writ of ſe⸗ 
cond” Deliverance is a judicial Writ 
which iſſues out of the Record of the 


firſt Replevin, and therefore cannot 


from the Record out of which it 
iſſues, becauſe it ſeeks a Deliverance of 


| thoſe Cattle which were formerly ad- 


judged to the Defendant on the lain- 
tiff's Nonſuit, and therefore * ex vi 
Termini this ſecond. Deliverance muſt 
be of the ſame Beaſts of which the 


firſt Deliverance was made to the 
- Plaintiff by Replevin; but it ſeems 


after the ſecond Deliverance putchaſed, 
the Plaintiff may move the Court for a 
Reſtitution of the W3thernom En 


Where the Defendant puts in a Plea 


to the Writ of Replevin, as Property 


— — — — — 2 — 
“ From the Term itſelf, > ef 8 
. uh 
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in a Stranger or in the Defendant, and 


theſe Pleas, diſaffirming the Property of 
the Plaintiff, are by Verdict found for 
the Defendant, or upon Demurrer ad- 

udged for him; in theſe Caſes the De- 


for there could be no new Replevin 
Common Law, as upon a Non 
becauſe the Court had already given 
their Judgment upon the Legality of 
the Caption; for if the Property be in 


3h 5 ſhall have Return e 


the Defendant or a Stranger, the Plain- 


tif could bave no Cauſe to complain z 
and therefore to grant a new Replevin, 
or which is the ſame Thing, not to 
have made the Return irrepleviſable, 
were to leave that ſame Point open to 
in Examination, which hath already 
been determined; and no Writ of ſe- 
cond Deliverance can be given by the 


Statute, for that is only * the 


Plaintiff's Nonſuit. 7 


But if the N pleads Property 
in the Plaintiff and 
abates the Writ under the preſent Form, 
or pleads * cepit in alio Loco, which 


— 


He took them in another Place, 7 
* e abates 
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J. S. which only 


— — 
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abates the Count, and conſequently 


the Writ; in theſe Cafes as there can 


be no Return without an Avowry, for 


2 Inſt. 340. 


2 Inſt. 340. 


Reaſons already given, ſo that Return 


cannot in the Nature of the Thing be 


irrepleviſable, becauſe theſe Pleas only 
abating the Writ muſt neceſſarily allow 


a Writ under a better Form, and it 
were a Contradiction to allow a new 


Replevin to the Plaintiff, for the ſame 
Beaſts which the Court hath returned 
to the Defendant irrepleviſable. 80 if 
the Plaintiff confeſſeth the Plea of the 
Defendant to be true, the Defendant 
ſhall have Return, but not irrepleri- 
Gable. 


I the Writ of Replovie: abate for 
any Miſpriſion in the Clerk, the De- 
fendant fhall have no Return at all, 
becauſe the Plaintiff is in no Default 
but the Officer; ſo that after ſuch 
Abatement of the Writ, the Plaintiff's 


Poſſeſſion of the Beaſts continues; and 


therefore it ſeems that the Defendant in 
this Cafe is driven to a new Diſtreſs. 


But if the Writ 3 by Miünfor- 
mation or other Default of the Plain- 
tiff, the Defendant ſhall have * 


The Law of Rzetivins; 


of the Beaſts, but not rr e | 4 
| becauſe the Defendant by pleading to | _— 
the Writ, alloys the Plaintiff another 2. . 


| 
| 
Writ under another Form, ok, | j 
This A& which awards the Return 2 Inſt. 340. 0 
irrepleviſable, extends only to the Kings | iR 
ſupetior Courts of © Juſtice: For the . | 
Act directs quod Attachietur ille qui It 
diſtrinxit ad veniendum ad certum diem . 
coram Fuſticiariis, coram quibus Pla- = 
citum deducatur in præſentid Partium, . | 
which Words are to be underſtood. of 1 
the King's Juſtices in his ſuperior 
Courts; for the Judges of inferior | | 
Courts are looked upon as more ſfub- i 
_ jt to Miſtake and Partiality, and of 
therefore not to be truſted with the 
Power * awarding a Return irreple= ' |: 
viſable, -which is for ever to conclude 5 b— 
the Plaintiff, But it ſeems that where i 
Judgment was given upon Verdict and 
not upon Nonſuit, the inferior Courts 
cauld award a Return irrepleviſable at 
Common Law. 


p » -* 4. +. 2 1 p 2 » 
: 1 RE 
C ²˙ AA — —— . —— 


Fo That he ſhould be attached who made a -- Tf 
' Diſtreſs for the coming at a certain Day before | 4 
the Juſtices, before whom the Plea is to be car- 1 
tied on in the Preſence of the Parties. 5 — =! 


1 
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"+ 


. come now 550 a * Re- 


. the Defendant hath. when he 


cannot come at the Beaſts on. the Writ 
de Retorno Habendo. 


It is al 1 * that 1 
1 Act of Weſt. EE - 
the Sheriff before. heexecutes the Writ 


5 of Replevin 1 4s obliged to take from the 


Plaintiff non ſolum Plegios, de proſe- 
guendo, ſed etiam de averiis returnan- 
455 i adjudicetur returnand; & þ quis 
on modo plegias ceperit, r 2 190 
. averiorum, & habeat. Domi: 
nus Aringen reruperare per breve 
quod gs ei tot averia vel catalla, 


-& non babeat, Ballivus unde rediat. 


reddat ſuperior ſuus. The Method of 
north PP + this Act is, if the 


* 


27 * 77 . : 


=P ** ko 4 , - * 
— 1 1 4. P „ " N 1 1 nne — 


i 


* Not wh Pledges of proſecuting but al 
of returning the Beaſts, Return of them 


ſhould be adjudged ; and 5. any one ſhould take 


Pledges any other Way, he himſelf: ſhould an- 
ſwer the Value of the Beaſts, and the Lord who 


made the Diſtreſs Thould recover by Writ, that 


he reſtore ſo many Beaſts. or. Cattle * him; and 


if his Bailiff. ſhould not have wherewithal to 
reſtore, his Superior. ſhould, do it. 8 Net 


" Sherif 
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Sheriff by the Writ de Retorno Ha- 
bendb cannot find the original Diftrefs, 
but returns * Elongata, the Defendant 
hath a Scire Facias to ſummon the 
perſons who became Pledges for the 
Plaintiff at the Execution of the ori- 
ginal Replevin, that the Plaintiff would | 
make Return of the original Diſtreſs ij | 
Return thereof ſhould be awarded ; If 
this Scire Facias brings the Pledges into | 
Court, and thereby gives them an Op- 15 | 
portunity to conteſt why the Defendant | 
ſhould not have Return of their Beaſts, = 
face the Plaintiff's Beaſts cannot be { 
found, for whom they were Pledges ; 
if the Pledges cannot ſhew Cauſe, then = 
the Defendant hath a Writ to have 
| Return of the Beaſts of the "Ig 
iaſtead of the Plaintiff $6472 11%: 


If 'the Pledges prove inſufficient, 2Inft $46. _—_ 
ſo as the Sheriff can find none of 
their Cattle, and thereby is obliged to Bro. Abr. tit. 
return 22:64] on the Writ iſſued againſt _ k 1:6 
the Beaſts of the Pledges, the Sheriff Date. Sher. 
then hiqſelf by the ſaid Act becomes 275. 


— and the Defendant hath a Scire 


wy 


9 rg „ 
*— ct _ Rc 


* An Eloignment. 1 
| R 8. L—˙i 
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Facias grounded upon the ſaid * 
quod. reddat ei (the Defendant) + of 
averia of catalla; ſo that the 1 | 
dant is now ſecured againſt the Danger 
he was expoſed to at-Common Law, 
which was, that the Plaintiff who had 
the Poſſeſſion of the Diſtreſs reſtored 
to him by the Execution of the Re- 
plevin, would often ſell or diſpoſe of 
them pending the Suit, and ſo the 
Defendant. tho he had Inns loſt 
the Fruits _ it. 5 


5 # e is ; andther Remedy for the 

Defendaht where the Sheriff returns 
Eiongatu on the Writ de Retorno Ha- 
"988 of and that is by Vitbernam againſt 
the Plaintiff's Beaſts ; but this is already 
mentioned under the Title #7thernan. 


| y. z s. And now by the Statute of 15 Car. 1 
iim. C. 7. it is enacted, That wherever 
| any Plaintiff in Replevin ſhall be 
3 before Iſſue joined in any 
Court of Record, the Defendant 


*** e a —_ — 


{4 That he en 
1 So many Beaſts or Cattle. | - 
| | making 
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making a Suggeſtion in Nature 4 an 


Avowry or Conuſance for ſuch Rent, 
| to aſcertain the Court of the Cauſe of 
ſuch Diſtreſs, the Court upon his 
Prayer ſhall award a Writ, &c. to en- 
quire touching the Sum in Arrear at 
the Time of ſuch Diſtreſs taken, and 
the Value of the Goods or Cattle di- 
ſtrained, &c. and upon the Return of 


the Inguifition, the Defendant ſhall. 


have Judgment to recover againſt the 
Plaintiff the Arrearages of ſuch Rent, 
in Cafe the Goods or Cattle diſtr 


amount unto the Value; and in —. 


they ſhall not amount to that Value, 
then ſa much as the Value of the faid 


Goods and Cattle ſo diſtrained ſhall 


amount to, with his full Coſts of Suit; 
and ſhall have Execution thereupon 
by Fieri Pacias or Elegit, or other 
wiſe. So if Judgment be given u pon 
Demurrer for the Avowant for an 

Rent. And in Cafe the Plaintiff Call 
be nonſuit after Conuſance or Avowry 


made, and Iflue joined; or if the Ver- 


dict ſhall be wed. againſt the Plaintiff, 
the Jurors that are impanelled to en- 


quire of ſuch Iſſue, ſhall at the Prayer 


of the Defendant enquire concerning 


wk e the 
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the Brien in Arrear, and the Value of 
the Goods or Cattle diſtrained, and 


| thereon the Avowant ſhall have Jagt | 


ment, c. 1122 


Where ws a Demurrer * Do- 
fendant had Judgment for a Return 
irrepleviſable at Common Law, and a 


Writ of Enquiry awarded purſuant to 


this Statute, on Error brought, it was 


_ objected, that when the Defendant pro- 
ceeds on the Statute, he ought not to 


have Judgment for a Return; but the 


Court held that the Judgment was well 
given, for the Statute doth not alter 


the Judgment at Common Law, but 
only gives a farther Remedy. 


Quere, Whether 2 Writ of * ſecond 


_ Deliverance lies fince this Statute, when 


the Avowry is for Rent, ſee Vent. 64. 
6 
Mich. 6 Geo. 2. Leaf v. Weldon in B. R. 


5 tel. a ſecond Deliverance was denied in x the | 
9 of a Nonſuit for Rent. 


VIII. of 


The 1 Revunvins. 


VIII. of the Writ of Recaptih.. 


It is N olifcryed! that where 5. N. B. 71. K. 


the Defendant hath Judgment upon his 
Avowry in Replevin, he ſhall have 
Reſtitution of the Beaſts, to detain 
them as a Pledge, until the Rent or 
Duty for which they were taken be 
paid or ſatisfied; and fince he hath got 
Security to have Return upon maki 

out the Juſtice of his firſt Caption, i 

is highly reaſonable that pending * 
Suit the Tenants ſhould be protected 
from farther Diſtreſſes for the ſame 
Rent or Cauſe for which the firſt Di- 
ſtreſs was taken; and for this Purpoſe 
the Writ of Recaption was framed, i 
which if the Defendant be convicted 
he ſhall be fined to the King, becauſe 
by the ſecond Caption the Defendant 


takes upon him to determine the Ju- 


ſtice and Legality of the firſt, while 
that very Point is under the Conſidera- 
tion of the Court of Juſtice in which 
the Replevin depends; for if the firſt 
Diſtreſs were lawful, he ſhall have 
Return of it, and therefore the ſecond 
1s unreaſonable ; and if the firſt were 
| _ | R 4 + SEN 
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unlawful, much more fo is the ſecond | 

Taking for the ſame Caufez ſo that 

the Recaption lies where the Cauſe 1 
TS tel firſt Caption was juſt, 


PN 718. 


But it ſeems that if A. diftrain 
Beaſts Damage Feaſant, and pending 


that Suit, the fame Cattle or other 


Cattle of the ſame Proprietors treſpaſs 


tte Soil of 4 A. may diſtrain again 


ding the firſt Suit, becauſe each Di- 
reſs is for a diſtinct and ſoveral T rel- 


paſs or Injury, for which A. is intitled 


to Satisfaction; for the Reſtitution of 
the Cattle for the firſt Treſpaſs will be 
no Compenſation for the ſecond Treſ- 
paſs, fince A. cannot legally with-hold 
them as a Pledge for Satisfaction of a 


' ſecond 9 when . firſt is ſa⸗ 


tisfied. 
The Deſign then of 9 0 Writ of 


motion being to prevent a ſecond 
Diſtreſs for the ſame Rent or Duty, it 
follows that "the Defendant * 
avow as in Replevin, decauſe the 


- pray Re in order to have a Return 


of the Pledges, but in Recaption whe- 


15 ſher the firſt Diſtreſs were juſt or un- 


kw 


— 


" The Law of RRTLZVIxs, 


lawful, the Defendant cannot have — 1 
Return of the Beaſts under the Notion Ft 
of the Pledge, for that were to invert | At 
the Deſign of the Law, by allowing | 1 
the Defendant a ſecond Diſtreſs by Rel 
Judgment upon that very Writ which WM 
was framed to puniſh the Perſon ta- *R 
king a ſecond Diſtreſs for the ſame = 
Thing, rhe = © | 


a the Writ 8 of Recaption fn 72. B. „ 
the Defendant muſt * juſtify as in 7 | 
Treſpaſs, becauſe ſince he cannot avow 
the Taking under the Notion of a | 


— -U ͥʃ 


Pledge for a Rent or Duty, (in as 
—_ as he hath already a Pledge —_— | 
that, which will be returned to him, - 
if in the Event of the Suit in the Re- 

plevin the Rent appears to be in — 8 
rear) he muſt therefore be looked upon 4 
| a a Treſpaſſer, unleſs he can roftify 
| the Taking for another Cauſe, 


# Note the Defence, viz. mit vim & I- 
juriam quando, Ac. & quicquid eft in Br ag 
Donini Regis & ejus mandati, 29 Ed d. 3. 28. 
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And hence it is that there are no 
Pledges de Retorno Habendo taken from 
the Plaintiff as in the Replevin, be- 
cCauſe tho' the Deliverance of the Beaſts 
to the Plaintiff be immediate, as in the 
Replevin, yet the Defendant can have 
no Return, becauſe if the Rent or 
Duty was unpaid for which the Diſtreſs 
Was taken, the Defendant will have 
Reſtitution of his firſt Diſtreſs, which 
being to remain in his Hands till the 
Rent be paid, there is no Reaſon for 
the Reſtitution of the ſecond Diſtreſs, 
and conſequently no Occaſion for the 
Pledges de Retorno Habends, as in the 
94. mm n, 


F. N.B. 72. B. And here it is not neceſſary to en- 
_— - title a Man to the Writ of Recaption, 
that the ſame Beaſts or Cattle be taken 

the ſecond Time, which were firſt 

taken, but only that the Cattle or 

Beaſts of the ſame Perſon be diftrained 

for the ſame Rent or Duty ; for the 

Injury is the fame to the Plaintiff in 
Replevin, whether the firſt Diſtreſs be 

again taken, or any other Goods or 
Cattle of the Plaintiff, and the Writ of 

Recaption 1s to puniſh the Injury. : : 
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But if the Lord diſtrains the Beaſts F. N. B. 72. G. 
of his Tenant for Rent, and afterwards 
_ diſtrains the Beaſts of F. S. a Stranger, 
being on the Land, for the ſame Rent, 
in this Caſe no Writ of Recaption lies 
for this ſecond Diſtreſs; not for the 
"Tenant, becauſe the ſecond Diſtreſs is 


not of the Tenant's Beaſts, nor for. | i 
J S. becauſe the Beaſts of J. S. were BEES 
not formerly taken, ere therefore F. S. 5 
muſt take out an ofiginal Replevin, or 
bis Action of nn as he thinks fit. | 
Al 

Yet if the Lot Uftrains his Ten F. N. B. 51. H. 
and pending that Plea the Lord com- by 
mands his Servant to diſtrain the Te- 1 
nant again for the ſame Rent, the 1 
Tenant ſhall have a Recaption againſt Fl 
the Lord himſelf for the ſecond Di- 1 
ſtreſs, becauſe the ſecond Diſtreſs is { 
. eſteemed in, Law to be taken by the | q 
Lord himſelf, according to the Rule bis 
qui facit per alium, facit per ſe gt 
ipſum; ſo if the Servant had rel the FR 
ſecond Diſtreſs without the . Lord's 1 
Command, yet if the Lord had after- 
F He wt FR by another ts it by himſelf, ll 0 
Wards 11 


r e CTT P 
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| _ wards by any Act ſubſequent agreed to 


the Taking of the ſecond Diſtreſs, as 


by joining in Aid with the Servant to 
defend the Juſtice of the Caption, ſuch 
ſubſequent Agreement makes it a Di- 
ſtreſs 8 of the Lord's, and to have been 


taken in his Right * ab initio; for 
+ omnis ratihabitio mandato æquipa- 


ratur; and a parol Agreement of the 
Lord's to the fecond Diſtceſs ſeems 
ſufficient. But if there be no ſuch 
Command, or ſubſequent Agreement 
of the Lord's, the Tenant ſhall have 


no Recaption either againſt the Lord 
or the Servant, tho' the Servant makes 


Conuſance of the ſecond Diſtreſs in 
Right of his Lord, and for the ſame 
Rent for which the Lord took the firſt 


—_— for the Writ of Recaption is 


puniſh the ſecond Caption, only 


5 — it is wilfully made by the ſame 
Perſon that made the firſt, or by ano- 
ther under his Direction or Authority; 


and it may be that the Lord and his 
Servant had not Netco 5 each other's . 


= 2 


r 


e the B | 
fee ene. c. 
| 0 


Tbe Lan ef Rurunying | 1 


80 that it ebe that bers there j8 F.N.B.71. G. 
no precedent Command, nor a ſubſe- 
quent Agreement of the Lord's to the 
 Servant's ſecond Caption, the Tenant 
is left to his Action of Treſpaſs againſt 
the Servant, becauſe the ſecond Cap- 
tion is a Violation of Property, and 
unlawful, tho the Rent be in Arrear, 
ſince the Lord by the firſt Diſtreſs bath 
taken a Pledge for his Rent, which 
will be returned to him if in the Event 
of the Suit in Replevin the Tenant. be 
found to be 1 in Arrear. 0 


If the Lied diſtroins the Beaſls of A, F.N.B.7: * 
and B. for Rent, and for the ſame 
Rent diſtrains a ſecond Time the Beaſts 

of A. only, A. ſhall have a Writ of 
Recaption againſt the Lord, becauſe 

there is a Diſtreſs of A. already for 

that Rent, which the Lord will have a 

Return of if the Rake 'be art in 

| Arrear. | | | 


But if the firſt Dies had been F.N.B. 72. . 
only of A. the Tenant, and the ſecond 
Diſtreſs had been the Cattle of A. and 
of B. a Stranger, which they have in 
common, Fitz-Herbert makes a Doubt 
| 2 whether 
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The Law of RREPLEVIVS. 


ER. whether A. in this Caſe ſhall have a 
RNeecaption, becauſe of B's Inteteſt in 
the Cattle, for it is plain B. cannot 
join in che Recaption, becauſe his 

eaſes were never viſtralned before, 


14 


r NB. II. 16 the Dore! diftrains bibs: Tenant, 
and he replevies them, and the Lord 
| avows for Rent, and the Tenant pleads 
* rien Arrear, or levied by Diſtreſs, 
and pending this Suit another Gale of 
Rent becomes due, the Lord may di- 
ſtrain again the Beaſts of the Tenant 
for the laſt Rent incurred, and no 
Writ of Recaption lies for the Te- 
nant, becauſe theſe Diſtreſſes are for 
two diſtinct Cauſes, tht is for two 
ſeveral half Year's Rent, a 


| But if the! Tenant od to the 
Avowry in the firſt Replevin + Hors 
de jon Fee, and pending that Suit the 
Lord had diſtrained again for' another 
half Year's Rent, the Tenant . ſhould 
9 have a Writ of Recaption, becauſe by 
ll. | * ©: -*+ the Plea of + Hors e ſon: Fee the 


e 


— — 


* 9 * 


+ ® Nothing in Arrear, 


8 


Lord's Title to the Rent itſelf, and 

not to this or that particular Gale, is 

in Diſpute, and that Title may be de- 

termined by the firſt Caption, and 

therefore the ſecond Diſtreſs being un- 

neceſſary to try the Title to the Rent, 

the Writ of Recaption lies to prevent 

it, and puniſh the Lord for taking the 
ſecond Diſtres, and to protect the 

N from ſuch Oppreſſion. 4 . 


And this Writ of, Recaption lies for F. N. B. 72. A. 


the Tenant before Avowry made by 
| the Lord in the firſt Replevin, for 
| otherwiſe the Remedy would not be 
adequate, becauſe the Lord might other- 
wiſe harraſs the Tenant by ſeveral Di- 
ſtreſſes, before the Lord by the Rules 
of Court could be compelled to avow z 
but then the Tenant muſt in his De- 
claration on the Recaption aver that 
the ſecond Diſtreſs was taken for the 
fame Cauſe as the firſt, for otherwiſe 
| the Tenant fails in making out to the 
Court his Title to the Writ of Re- 
caption, and conſequently cannot pu- 
niſh the Lord for ROY: the ſecond 
Diſtreſs, 


OBSER- 
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OBSERVATIONS. 


| The two following Caſts are taken 
From Strange's Reports: ſince the Author 


58. Where in Replevin is Place is 
material, ſee „eee, v. Wall her, 
Str creat 507 | 


. No Replevin of Goods taken 
— a Conviction, ſee The King v. 
rn Strange 108 8 
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2 Palins TS nate + Pleadings in 
9 Replevins. 


Tue. Kivg, Se. We „ you Writ of Re- 


that juſtly and without Delay you . 
cauſe to be ee the Cattle of B. | 
Which D. took and unjuſtly detains, as it 

is ſaid, and afterwards thereupon cauſe 
him juſtly to be removed, that we may 
hear no more Clamour tore pen on want 


of Juſtice, Sc. 


A. B. complains ws C. 5. in a Plea Plaint, 
of taking and unjuſtly detaining his Cattle 


| n TI and ee &c. 


Pledges to proſecute, & an | 
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Walker againſt Towerſey and others. 
5 M. 9 W. 3. Roll 48. > 
„ Add, to wit, OHM Towerſey, Robert 
— grove 2 Wheeler — William 
167. Stublins, were ſummoned to anſwer to 
Thomas Walker in a Plea, why they took a 
filver Porrenger of the ſaid Thomas and 
unjuſtly detained it, againſt Surety and 
Pledges until, c. And whereon the ſame 
Thomas by F. L. his Attorney complains 
that the faid John, Robert and William, on 
the firſt Day of May in the gth Year of 
the Reign of the Lord William the Third, 
now King of England, c. in the Charter- | 
_ houſe in the county of Miduleſem aforeſaid, 
in a certain Place there called the Dwelling- 
houſe of him the ſaid Themas, took the 
faid Porrenger of him the ſaid Thomas and 
Pledges until, &c. whereby the fame 
Thomas fays that he is prejudiced, and 
- hath Damage to the Value of 30 L. And 
= therefor᷑ he — the Suit, Sc. 
Cognifanceby And the faid Joby, Robert and illon, 
Overſeers for by R. H. their Attorney come and defend | 
a Poor's Rate. the Force and Injury when, Sc. and well 
acknowledge the Taking of thezPorrenger 
aforeſaid in the ſaid Place in which, Cc. 
and juſtly, c. becauſe they ſay, that at 
the ſaid Time when, Sc. the fame Jobs 
and Robert being Overſeers of the Poor of 
the Pariſh of St. Sepuicbre in the County of 


Middleſex, by Virtue of a certain Warrant 
under the Hands and Seals of William 
Withers, Eſq; and Thomas Smith, Eſq; then 
two of the Juſtices of the Lord the now 
King, aſſigned to preſerve the peace in the 
County aforefaid (Quorum unus) to the 
Warden of the Church and the Overſeers 
of the Poor of the fame Pariſh, or any of 
them, directed, at the ſaid Place in which, 
Cc. demanded of the faid T. Walker to 
pay them 105. 6 d. of lawful Money upon 
him duly aſſeſſed towards the Relief of the 
Poor of the Pariſh aforeſaid; by the Au- 
_ thority and according to the Tenor; Pur- 
port and Effect, of a certain Statute made 43 El. c. 21 
and provided in a Parliament of the Lady 519. 
Elizabeib, late Queen of England, &c. held 
at Weſtminſter in the County of Middleſex 
in the 43d Lear of her Reign; and becauſe 
the ſame Thomas then and there tefufed to 
pay the. faid 105. 64. to them the ſaid 
 Fobn and Robert, they the ſame Jobn and 
Robert, as Overſeers of the Poor aforeſaid, 
and the faid William at their Requeſt and 
in their Aid, for the Prefervation of the 
} Peace of the ſaid Lord the King, (the 
game William being then a Conſtable within 
the Pariſh aforefaid) by Virtue of the Sta- 
tute and Watrant aforefaid well acknow- i 
ledge the Taking of the Porrenger afore- - 14 
faid; the faid Time when, Ec. in the ſaid 1h) 
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Place in which, Sc. in the Name of a 

Diſtreſs for the ſaid 10s. 6d. upon him 

the faid T. Walker as aforeſaid aſſeſſed to- | 11 
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wards the Relief of the Poor of the Pariſf: 
aforeſaid, then being in Arrear and unpaid, 
and juſtly, Sc. And this they are ready 
to verify: Wherefore they pray Judgment, 
and a Return of the Porrenger aforeſaid, 
to be adjudged to them, Sc. 
Repl. And the ſaid Thomas ſays, that the ſaid 
De injuria ſua John, Robert and William, by the Reaſon 
Pers. before alledged, the Taking of the Por- 
renger aforcfaid of him the ſaid Thomas in 
the faid Place in which, &c. ought not to 
acknowledge juſt, becauſe he lays, that. 
the faid Fohy, Robert and William, the 
Day and Year aforeſaid in the Declaration 
aforeſaid mentioned, of their own Wrong, 
without ſuch Cauſe by them in their Cogni- 
ſance aforeſaid above mentioned, the Por- 
renger aforeſaid of him the ſaid Thomas i in 
the ſaid Place in which, Sc. took and 
* unjuſtly detained, againſt Surety and 
| Pledges, Sc. in Nn and Form as the 
ſaid Thomas above againſt them complains : 
And this he prays may be inquired of by 
the Country: And the ſaid John, Robert 
and William likewiſe, Sc. Therefore, Sc. 


©... Croſſe againſt Bilſn. 
Declaration. North ton, to wit. 5 HN Bilſon was 


2 N ſummoned to an- 
are in 

Highway, fwer to Samuel Croſſe in a Plea, why be 
Salk. 3. took a Mare of him the ſaid Samuel and 
Pract. Reg. unjuſtly detained it, againſt Surety and 
"57: Pledges, Se. And whereon the ſame 84, 


mmuel 
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muell by W. L. his Attorney complains, | 
that the ſaid John on the firſt Day of Odo © 
ber in the 12th Year of the Reign of the 
Lord William the Third, late King of 

England, Sc. at Harding ſton in the county ' 
aforeſaid, in a certain place there called the 
King's highway, a mare of him the ſaid 
Samuel took and unjuſtly detained it, againſt 
Surety and Pledges, until, Sc. whereby 
the ſame Samuel ſays that he is prejudiced, 
and hath Damage to the Value of 107. 

And therefore he produces the Suit, &c. 

And the faid Jobn Bilſon by J. B. his Cognilance 
Attorney comes and defends the Force and oy OR 
Injury when, &c. and as Bailiff of the 
moſt noble William Lord Leimpſter well 
acknowledges the Taking of the Mare a- 
forefaid the ſaid Time when, Sc. in a cer- 
tain Place called the Queen's highway, and 
juſtly, Sc. becauſe he ſays, that the ſaid 
Place contains, and the ſaid Time when, 

Sc. did contain in itſelf, half a Rod of 
Land with the Appurtenances in Harding- 

ſton aforeſaid ; which ſaid half Rod of Land 

long before and the ſaid Time when, Sc. 
was Parcel of a certain antient Meſſuage in 

Hardingſton aforeſaid ; which ſaid Meſſuage 

long before, and the ſaid Time when, &c. 
was the Soil and Freehold of the ſaid Lord 
Leimpſter; and becauſe the Mare aforeſaid 
the ſaid Time when, Sc. was in the ſaid 
half Rod of Land in which, Sc. doing 
Damage there, the ſaid John, as Bailiff of 
the ſaid William Lord Leimpſter, well ac- +þ 

x know- 1 
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kntwled ges the T aking of the Mare afore- 
ſaid in the Place in which, &c. and juſtly, 
Sc. doing Damage there, c. without 


that, that the ſaid Jobu took the Mare 
aforeſaid in a certain Place called the King's 


bighway, as the ſaid Samuel againſt him 


hath deelared: And this he is ready ta 


Plea in Main- 


verify : Wherefore he prays Judgment, and 


a Return of the Mare aforeſaid, to be ad: | 


judged to him, Cc. 
And the ſaid Samuel ſays, that the ſaid 


— ri of the Fohn Bilſon, Yon as Bailiff of the moſt noble 
r 


* William Lord Leimpſter, the Taking of the. 
Mare aforeſaid ought not to acknowledge 


. juſt, becauſe he 4 that he the faid 


Fohn Bilſon the ſaid Time when, Sc. took 
the Mare aforeſaid in the ſaid Place then 
called the King's highway, in Manner and 
Form as the 0 Samuel above by declaring 
hath alledged : And this he prays may be 
inquired of by the Country. 
And the ſaid John ſays, that he to the 
Plea of the ſaid Samuel above in replying 
leaded hath no Neceſſity, nor is by the 
w of the Land obliged in any Manner 
to anſwer, becauſe he ſays, that the ſame 
Plea is not ſufficient in Law to maintain 
his Declaration aforeſaid: And this he is 
ready to verify: Wherefore for want of a 
ſufficient Replication in this Behalf the 
ſame John as before prays Judgment, and 
that the Declaration re may be 


quaſhed. 


And 
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And the ſaid Samuel, for that he hath Joinder. 
above alledged ſufficient Matter in Law 
for him the faid Samuel to maintain his 
Action and Declaration aforeſaid, which he 
is ready to verify, which ſaid Matter the 
ſaid John doth not deny, nor to the ſame 
| in any wiſe anſwer, but that Averment 
| hath altogether refuſed to admit, prays 
Judgment, and his Damages by Reaſon of 
the Taking and unjuſt Detention of the 
Mare aforeſaid, to be adjudged to him, 
Ge. And becauſe the juſtices here will ad- 1 Sid. 189, 
| viſe themſelves of and upon the Premiſſes 1 | 
before they give Judgment thereon, Day , 135. 
is given to the Parties aforeſaid here until 230: El. 202. 
from the Day of St. Michael in three 
Weeks to bow their Judgment. thereon, 
becauſe the ſame Juſtices here thereof not 
yet, Sc. On which Day here comes as 
well the faid Samuel as the faid Fobn by 


| their Attornies aforeſaid z and hereupon the judgment for. 


Premiſſes being ſeen, and by the Juſtices the Plaintiff. 
here more fully ww” moles it ſeems to 
the ſame Juſtices here, that the Plea of 
the ſaid Samuel above in replyin 15 pleaded. 
is ſufficient in Law to maintain his Decla- 
ration aforeſaid, as the ſaid Samuel hath 
above alledged ; wherefore the ſaid Samuel 
_ ought to recover his Damages oy Reaſon 
of the Premiſſes againſt the fi John: - : 
But becaufe it is unknown what 8. Inquiry a- 
the ſaid Samuel hath ſuſtained by Reaſon warded. 
of the Premiſſes, the Sheriff is command- 
ed, that by the Oath of 12 good and law- 
. p | 8 4 ful 
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ful men of the County aforeſaid he dili- 
gently inquire what Damages the ſaid Sa- 


muel hath ſuſtained, as well by Reaſon of 


the Premiſſes, as for his Coſts and Charges 
by him about his Suit in this Behalf ex- 
pended ; and the Inquiſition which he ſhall 
thereof make certify here on the Octave of 
St. Hillary under the Seal, Sc. and the 
Seals, Sc. On which Day here comes the 
ſaid Samuel by his Attorney aforeſaid ; and 
the Sheriff, to wit, Ceſar Child, Bart. hath 


no returned here a certain Inquiſition ta- 


ken before him at the Town of North ton 
in the County aforeſaid on the 19th Day 
of Fanuary laſt paſt by the Oath of twelve, 


Sc. whereby it is found that the ſaid Sa- 


muel hath ſuſtained Damages by Reaſon of 
the Premiſſes, beſides his Coſts and Charges 


by him about his Suit in this Behalf ex- 


pended, to 805. and for thoſe Coſts and 
Charges to 2 d. Therefore it is conſidered, 
that the ſaid Samuel do recover againſt the 
ſaid John his Damages aforeſaid to 805. 
and 2 d. by the Inquiſition aforeſaid in 
Form aforeſaid found, and alſo 12 J. 175. 
4 d. to the ſaid Samue} at his Requeſt for 


his Coſts and Charges aforeſaid, by the 
Court here of Increaſe adjudged ; which 


ſaid Damages in the Whole amount to 
16 J. 175. 6d. And the ſaid Jobn in 
Mercy, &c. „ 2 8 

Afterwards, to wit, on Day next 
after in this ſame Term, before the 
Lady the Queen at Vſtminſter comes the 


en ſaid 
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a Fobn by A. M. his Attorney and 
ſays, that in the Record and Proceedings 
aſbreſgid and likewiſe in the Rendition of 
the Judgment aforeſaid, there is manifeſt 
Error, in this, to wit, chat by the Record 
aforeſaid it appears that the Judgment a- 
foreſaid in Form aforeſaid given, was 
given for the ſaid Samuel Croſſe againſt him 
the ſaid John Bilſon, when by the Law of 
the Land of this Kingdom of England 
judgment in the Plea aforeſaid ought to 
have been given for the ſaid 7obn againſt 
the ſaid Samuel: There is Error alſo in 
this, to wit, that by the Record aforeſaid 
it appears that the ſaid John was ſum- 
moned to anſwer. to the ſaid Samuel in the 
Plea aforeſaid, yet no original Writ be · No Original 
tween the Parties aforeſaid in the Plea 
aforeſaid 1s filed of Record, nor remains 
of Record in the ſaid Court of the Lady 
the Queen of the Bench; therefore in that 
there f is manifeſt Error: There is Error alſo No Warrant 
in this, to wit, that by the Record afore- of Attorney. 
ſaid it appears that the ſaid Samuel in the 
{aid Court of the Lady the ſaid Queen of 
the Bench came and appeated by V. L. his 
Attorney, yet the ſaid W. I. had no War- 
rant of Attorney of Record by Writ f 
the now Lady the Queen, nor without 
Writ, to warrant his Appearance for the 
ſame Samuel in the Plea aforeſaid : There 
s Error alſo in this, to wit, that by the 
Record aforeſaid it appears that the ſaid 
Joby in the ſaid Court of the ſaid m_ GC 
the 
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the now Queen of the Bench appeared b 
Milliam Marriot his Attorney; — 
leſs W. M. had no Warrant of Attorney of 
Record by Writ of the Lady the Queen, 
nor without Writ, to watrant his Appear- 
| ance for the ſaid Jobs in the Plea aforeſaid : 
| Several Cerii- And the fame Jobn prays ſeveral Writs of 
erarics pray- the Lady the Queen, to wit, one to the 
ed. Chief Juſtice of the ſaid Lady the Queen 
of the Bench, and another Writ to the 
Cuftos Brevium of the ſaid Lady the Queen 
of the Bench aforeſaid to be directed, to 
certify the ſaid Lady the now Queen more 
fully the Truth thereof: And to him they 
Rule to re- are granted, Se. Whereupon Tueſday next 
tyrn them. after 15 Days of the Holy Trinity is given 
7, by the Court of the ſaid Lady the Queen 


now here, to return to the Court of the 
ſaid Lady the Queen, before the Queen 
herſelf at Weſtminſter, the ſaid ſeveral Writs 
of Certiorari above prayed : The ſame Day 
is given to the faid Samuet there, &c. 
And the ſaid Chief Juſtice of the Bench 
aforeſaid, and the ſaid Cuftos Brevium of 
the faid Lady the now Queen, an that 
Day have not, nor hath either of them, 
returned the ſeveral Writs aforeſaid, neither 
have they, or either of 'them, done any 
No Error. Thing therein: And hereupon the ſaid 
FSiamuel freely here into Court comes and 
ſays, that there is no Error either in the 
Record and Proceedings aforeſaid, or in 
the Rendition of the Judgment aforeſaid 
and prays that the Court of the ſaid 2 
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| the Queen now here may proceed to the | 
Examination as well of the Record and I; 
Proceedings aforeſaid, as of the Matters | 11 
aforeſaid above for Error aſſigned, and | 1 
that the Judgment aforeſaid may be in all _ 
Things affirmed : But becauſe the Court 9 
of the ſaid Lady the Queen now hete are F 
not yet adviſed to give their Judgment of it 
and upon the Premiſſes, Day therefore is { 
given to the Parties afqreſaid before the . | 
Lady the Queen until in a Month of St. = ö 
Michael whereſoever, Sc. to hear their or 
Judgment thereon, becauſe the Court of 1 
the ſaid Lady the Queen now here thereoß — 
not yet, Fc. On which Day before the 14 
Lady the Queen at Feſtminſter come the ET. Þ 
Parties aforeſaid by their Attornies afore- 4: 
ſaid; whereupon as well the Record and f 1 
Proceedings aforeſaid, and the Judgment if 
on the ſame given, as the ſaid Cauſes and 10 
Matters above for Error aſſigned and al- 5 — 
ledged, being ſeen, and by the Court of 14 
the ſaid Lady the Queen now here more . 15 
fully underſtood and diligently examined. 1 
becauſe it ſeems to the Court of the ſaid | FH 
Lady the Queen here, that the Judgment. 4 
aforeſaid is in nothing vitious or defective, | 1 
and that there is no Error in that Record; | 10 
It is conſidered, that the Judgment afore- 2 ak. 
faid be in all Things affirmed, and remain vrmed. =! 
in its full Force and Effect, the ſaid Cauſes . 14 
above for Error aſſigned in any wiſe not- 1 
withſtanding, Sc. And it is farther con- | —_—_ 
ſidered by the ſame Court, that the ſaid Fs 14 
1 Sn Samuel 1 
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Samuel do recover againſt the ſaid Jobn 
12 J. to the ſame Samuel by the Court of 
the ſaid Lady the Queen now here by his 
Aſſent adjudged, according to the Form 
of the Statute thereof lately made and pro- 


vided, for his Coſts, Charges and Da- 


mages, which he hath ſuſtained by Reaſon 
of the Delay of Execuion of the Judg- 


ment aforeſaid, on Pretence of proſecuting 


the ſaid Writ of the Lady the Queen to 


correct Error of and upon the Premiſſes; 


and that the ſame Samuel may have thereof 


his Execution, c. 


Declaration. 
Replevin in 
Ai 


| Hubbard againſt Handford, 


XMidd', to wit. Nlebard Handford was ſum- 
* moned to anſwer to 
Richard Hubbard in a Plea, why he took 
the Goods and Chattels of him the ſaid 
Richard Hubbard and unjuſtly detained 
them, againſt Surety and Pledges until, 
Sc. And whereon the ſame Richard Hub- 
bard by 7. P. his Attorney complains, that. 
the faid Richard Handford on the 7th Day 


of O#ober in the 2d Year of the Reign of 
the Lord and Lady William and Mary now 


King and Queen of England, c. at the 


Pariſh of St. Margaret Weſtminſter in the 


County aforeſaid, in a certain Place there 


called Peter- ſtreet, took the Goods and 


Chattels following, to wit, one jack, two 
ſpits, 18 pewter plates, Sc. (reciting /6- 


veral other Particulars) of the ſaid Richard 


Hubbard, | 
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Hubbard, and unjuſtly detained them, a- 

gainſt Surety and Pledges until, Sc. where- 

by the ſame Richard Hubbard lays that he 

3 prejudiced, | and | hath Damage to the 

Value of vw And therefore he ae 

the Suit, Sc. 

And the ſaid Richard Held by 7. L. 
his Attorney comes and defends — Force 
and Injury when, Fc. and well avows the . jt 
Taking of the Goods and Chattels afore- i 
ſaid in the ſaid Place where, &c. and juſt _ - | 
| by, Sc. becauſe. he ſays, that the ſame 1 
Place, where the Taking of the Goods Fl 
and Chattels aforeſaid is ſuppoſed to be, | ' 
contains, and at the ſame Time when the 5 . — 2 
Taking of thoſe Goods and Chattels is | Fd 
ſuppoſed to be, did contain in itſelf, - a Fi 
certain Piece or Parcel of Land with the i 
Appurtenances in a Place called Peter- 14 
freet, otherwiſe Bowling Alley, in the Pa- #4} 
riſh of St. Margaret Weſtminſter aforeſaid 11 
in the County aforeſaid; of which ſaid Sir Riber? 14 
Piece or Parcel of Land with che Appur- Marſbam ſei- 1a! 
tenances. one Robert Marſham, Knt. before ſed in Fee of 9 with 


the ſaid Time when, Sc. was ſeiſed in his „ 1 | 
| 
| 


— — 


—— p De ů — ; 


2 N 


— — - 
VET 4 
*r 


Demeſne as of Fee,; and being ſo thereof gemiſed it to TRA 
ſeiſed, the faid Robert before the ſaid the Defendant 144 


2 r 


| 

Time when, Sc. to wit, on the 16th Day fo! * Years. | 

of May in the firſt, Year of the Reign of | 

the Lord and Lady the now King and : 

Queen, at the Pariſh of St. Margaret Weſt- 
minſter aforeſaid in the County aforeſaid, 14 

| 

i 


N 


* 
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r 
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demiſed the ſame Piece or Parcel of Land 
with the A A to the {aid Richard 
1 Hanaford, 
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1 


at 15 l. 


the Date of the ſame Demiſe, for the Term 
of 51 Years from thence next enſuing and 


being thereof poſſeſſed, the ſame R. Hand- 
ford afterwards and before the ſaid Time 


Meſſuage or Tenement on the Piece or 


ſaid Time when, Sc. to wit, on the 20th 


Reign of the ſaid Lord and Lady the 
now — and Queen aboveſaid, demiſed 
the Me 


Veo dente compleat and ended; Yielding therefor: 
& to the Plain- for the fame Year to the ſaid Richard 
u for a Year Handford, or his Aﬀigns, the Rent of 


four moſt uſual Feafts in the Year, to 
wit, the Feafts of the Annunciation of the 
Bleſſed Viegin Mary, St. Jobn the Baptiſt, 


8 of our Lord, by even and equal Portions: 


APPENDIX, 
Handford, to hold to the fame Nicht 
and his Aſſigns from the Feaſt of the 
Bleffed Virgin Mary then laſt pi: boo 


fully-to be compleat and ended : By Virtue 
of which ſaid Demiſe the faid R. Handford 
was poſſeſſed of the fame Piece or Parcel 
of Land for the Term aforefaid ; and ſo 


when, Ec. had erected and built the fad 


Parcel of Land aforeſaid; and was thereof 
poſſeſſed 4 and being ſo thereof poſſeſſed, 
the fame Richard Handford before the 


Day of December in the firſt Year of the 
e aforeſaid with the Appurte- | 
nances to the faid Richard Hubbard from 
the Feaft of the Birth of our Lord then 


next following for the Term of one whole 
Year from thence next enſuing fully to be 


15 J. of lawful Money of England, at the 


St. Michael the Archangel, and the Birth 


I 
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By Virtue of which ſaid Demiſe the ſaid 
| Richard Hubbard into the Meſſuage afore- 
ſaid with the Appurtenances entred, aud 
was thereof poſſeſſed, and the fame Meſ- 
ſuage with the Appurtenances for the Space 
of three Quarters of a Year occupied; and 
becauſe the Sum of 11 J. 5 5. of the Rent 
aforeſaid, after the Demiſe ſo made for 
the ſaid three Quarters of a Tear at the and for three 
| Feaſt of St. Michael laſt paſt, and before Quarters Rent 
the Taking of the Goods and en Arrear di- 
aforeſaid, were to the ſame Richard Hand- firained. | 
ferd in Arrear and unpaid, the ſame Rich- f 
ard Handford well avows the Taking of > 2 
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the Goods and Chattels aforeſaid in the | 

| ſaid Place where, Sc. and juſtly, &c. for 1 
the ſaid 11 J. 55s. to the ſame Richars 1 
Handford in Form aforeſaid being in Arrean, = 199 
as in the Meſſuage aforeſaid with the Ap - 1 
purtenances to the Diſtreſs of the ſaid r 
Richard | Handford in Form aforeſaid Boi 
charged and bound: And this he is ready „ 

to verify: Wherefore he prays Judgment, 5 1 
and a Return of the Goods and Chattels 


% 
. i} 
i i 4 1 * R 4 8 f 
aforeſaid, to be adjudged to him. 1 
| | ＋ 


* 
* — e a 
1 — — 


And the ſaid R. Hubbard ſays, that the Rep!' That l 
faid R. Handford for the Reaſon before a che Rent was 1 
kdged ought not to avow the Taking of dot in Arrear. | 
the Goods and Chattels aforefaid in the | 30 
faid Place where, &c. | juſt, becauſe he | WY; 
aforeſaid at the ſaid Time when, c. were 
not in Arrear and unpaid to the ſaid Rich- 
ard Handford, nor was any Penny thereof 
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at the ſaid Time when, Sc. in Arrear to 
the faid Richard Handford, as the ſaid 
 Kichard Handford in his Avowry aforeſaid 
hath above alledged : And this he prays 
may be inquired of by the Country: And 


the ſaid Richard Handford likewiſe, &c. 


Therefore the Sheriff is commanded, that 
he cauſe to come before the Lord and 


Lady the King and Queen from the Day 
of the Holy Trinity in three Weeks where- 
ſoever, &c. 12, Sc. by whom, Sc. and 


who neither, &c. to recognize, c. be- 


cauſe as well, &c. The ſame Day is given 


to the Parties aforeſaid, &c. On which 
Day before the Lord and Lady the King 
and Queen at Weſtminſter come the Parties 
aforeſaid by their Attornies aforeſaid ; and 
the Sheriff hath not returned the Writ, nor 


done any Thing therein ; therefore as be- 
fore the Sheriff is commanded, that he 


| Cauſe to come before the Lord and Lady 
the King and Queen from the Day of St. 


Michael in three Weeks whereſoever, Gc. 


12, Fc. by whom, Sc. and who neither, 


Sc. to recognize, Fc. becauſe' as well, 
Sc. The fame Day is given to the Parties 
aforeſaid, Sc. I 


Legg again ſt Stephens and others. 


Glouceſter, to wit. 7 Homas | Stephens, Eſq; 


Declaration. 


Robert Parker, Eſq; 


and Richard Broke, were ſummoned to 
anſwer to Nicholas Legg in a Plea, why 


they 


IAN 273 
they took the Cattle of him the ſaid Ni- 
cholas and unjuſtly detained, againſt Surety 
and Pledges until, Sc. And whereon the 


Fame Nicholas by P. Hodges his Attorney \ 
complains, that the ſaid Thomas, Robert 


and:Richard, on the roth Day of November . 4 

in the 32d Year of the Reign of the Lord 10 

Charles the Second, now King of England, 1 
Fc. at the Pariſh of Old Sodbury in the — F 


County aforeſaid, in a certain Place there a: 
called the & ub Riding, took the Cattle, to 

wit, two. oxen of him the ſaid Nicholas 

and .unjuſtly detained them, againſt Surety 

and Pledges until, &c. whereby the ſame 

Nicholas ſays that he is prejudiced, and = 

hath Damage to the Value of 20 J. And ' 
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therefore he produces the Suit, c. — | li | 
And the ſaid T. Stephens,” R. Parker and Avowry for a e 
R. Brooke, by T. Edwards their Attorney Diſtreſs for an 6 


come and defend the Force and Injury — rhS 
when, Sc. and the ſaid T. Stephens and e 
R. Parker well avow, and the ſaid Richard, 
as Bailiff of the ſaid 7. S. and R. P. well 
acknowledges the Taking of the Cattle 
aforeſaid in the ſaid Place where, c. and 
juſtly, Sc. becauſe they ſay, that the ſame 
Place, where the Taking of the Cattle 
aforeſaid is ſuppoſed to be, doth contain, 

and at the ſaid Time, when the Taking of 
thoſe Cattle is ſuppoſed to be, did con- 
tain in itſelf 80 Acres of Meadow with 
the Appurtenances, called Stub Riding, 
lituate -in the Pariſh of Old Sodbury, and 
then and from Time immemorial was and 
yet is Parcel of the Manor and within the 
5 ' Manor 
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Manor of Od Sodbury in the county; afgre- 
ſaid, - and within the: Juriſdiction: of the 


Court-Leet and View of Frankpledge with- 
1 ſpecified ; and that long before the ſaid 


ime when, (Fc. to wit, on the 10th Day 
of March in the 32d: Year of the Reign of 


whe ſaid Lord tha now King, and long be- 


fore, the ſaid 7, S, R. P. and one J. Neale 


late of Dean in the County of Bedford, Eſq; 
were jointly ſeiſed of and in the ſaid — 


of Old Sodbury aforeſaid with the Appurte- 
nances, ſituate within the Pariſn of O 
Sodbury aforeſaid, in their Demeſne as of 


Fee; and that at the ſaid Fime when, Fc. 


the ſaid N. Legg was and yet is. Occupier 
of the ſaid Cloſe called Stub Riding, and 
that the ſaid J. S. R. P. and J. N. and all 
thoſe whoſe Eſtate the ſame T. R. and J. 
have in the ſame Manor with the Appurte- 
nances, from Time immemorial have had.. 
and been n to have, within the 
Manor aforeſaid, a certain Court of View 
of Frankpledge, and all Things which to 


a Court of View. of Frankpledge belong, 
of all the Inhabitants and Reſiants within 
the Manor aforeſaid twice a Year, to wit, 


once within a Month next after the Feaſt. 


of Eafter, and again within a Month next 


after the Feaſt of St. Michael the Archangel, 


before their Ste ward of that Court for the 
Time being within that Manor yearly to be 


held, as to the ſaid Manor with the Appur- 
tenances belonging and appertaining: And 


the da M! . Revert and roam __— 
: ther 


Ae the ſaid Time Sen. 


lei TY At | Þ 
Sc. to wit, at a Court of View of Frank- Wi 


| 
pledge of the ſaid * Bomas, Robert and bo 
John, held at Old Sodbury aforeſaid within, = Wi 
the Manor aforeſaid, | within a Month next, | 10 
after the Feaſt of Eafter, to: wits e | Wi 


19th. Fo of April in the 32d Year of the 
Reign of the ſaid Lord the now King, of 1 
England, &c.- before 7. Edwards, being =_ 
then Steward of the ſaid 7. Stephens, R. — 1 
Parker and FJ. Neale, of the Court of View =_ —_ 
of Frankpledge, by the Oath of 12 fre: | in 
and lawfal Men within the Pariſh aforeſaid 1 
refiant and inhabiting, then and there to 1 
inquire and preſent thoſe Th Things which to | 14 
the Court-Leet and View of Trank 177 
aforeſaid then belonged, then in the ſame | 
Court being charged and ſworn, then and 
there in the ſame Court it was preſented, preſentment. 
among other Things, that the ſaid Nicho- 
las Legg the now Plaintiff, then and for 
three Months then laſt paſt being Occu- 
pier of the ſaid Cloſe called the Stub 
Riding within the Juriſdiction of that Court, 
had not opened the King's Highway, being 
within the Precin& of the Manor aforeſaid, 
and within the Precin& of the Leet afore- | 
laid, and the Juriſdiction of the ſaid Court 
of View of Frankpledge, leading from the 
_ Pariſh of Zate in the County aforeſaid 
croſs the ſaid Cloſe called the Stub Riding 
unto and into a certain common Field Wal 
called Horwobd Common within the Precinct For ſtopping 1 
of the ſame Manor, and within the Pre- a Way. 1 
1 2 | cinet 
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cinct of the ſaid Leet, and the Juriſdiction 
of the Court of View of Frankpledge a- 


foreſaid, which before then there within 
the Juriſdiction of the Court-Leet afore- 


ſaid he had ſtopped up and ſtraitened, and 


the fame Way ſo ſtraitened and ſtopped up 
then and for the Space of three Months 


then laſt paſt had continued ſtraitened and 


ſtopped up, to the common Nuſance of 
the People of the ſaid Lord the King there 


by that Way deſiring to paſs ; whereupon 


the ſaid N. Legg, the Occupier of the ſaid 


_ Cloſe called the Stub Riding, for the Cauſe | 
aforefaid, at and by the ſame Court of 


Amercement 
affeered, 


View of Frankpledge then and there was 
amerced ; which ſaid Amercement by Af- 
feerors then and there .in the ſame Court 


of View of Frankpledge, to wit, N. Whit: 


and T. Adey, Affeerors in the ſame Court, 
thereto then charged and ſworn, then and 


there was duly affeered to 40 s. and farther 


in the fame Court by the ſaid then Steward 


of the ſaid Court, and the Jurors afore- 
ſaid, it was order'd, that the ſaid N. Legg, 


Order to open 
the Way. 


being the Occupier of the Cloſe aforeſaid, 
ſhould open and leave open the Way 
aforeſaid for the Subjects of the Lord the 


now King there after to travel and paſs 


before the 23d Day of May then next fol- 


lowing, under the Penalty of 41. of law- 


ful Money of England, to be forfeited to 


cher ay, that the ſaid N. Legg afterwards, 


the Lord in Default thereof: And the ſame _ 
T. Stephens, R. Parker and R. Brooke far- 


to 
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to wit, the ſame Day, Year and Place laſt 
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mentioned, had Notice of the Order afore- Notice. 


ſaid, and that he being as aforeſaid the 


Occupier of the Cloſe aforeſaid called the 


Stub Riding, did not open the ſame Way 

for the liege Subjects of the ſaid Lord the 
Eing there to travel and paſs at any Time 
before the ſaid 23d Day of May then next 


enſuing, according to the Form of the 
Order aforeſaid, by Reaſon whereof at an- 
other Court of View of Erankpledge of 


the ſaid T. Stephens, R. Parker and J. Neale, 
held at Old Sodbury aforeſaid within the 


Manor aforeſaid, before the Steward afore- 


faid, within one Month next after the Feaſt 
of St. Michael, to wit, on the 23d Day of 
October in the 32d Year of the Reign of 
the ſaid Lord the Kingt aboveſaid, by the 
Oath of 12 other free and lawful Men, 
being then in the ſame Court laſt men- 


tioned, lawfully ſworn and charged to in- 


quire and preſent in Form aforeſaid, it 


was in the ſame Court preſented, that the Preſentment, 


ſaid NV. Legg, the Occupier of the Cloſe that 8 
aforeſaid called the Stub Riding, had not Pee. | 
opened the ſame Way for the liege Sub- 


jects of the Lord the now King there to 
travel and paſs, according to the Form of 
the ſaid Order laſt mentioned in that Be- 
half ſo as aforeſaid then before for that 
Purpoſe made; and that by Reaſon thereof 
the ſaid N. Legg, the Occupier of the ſaid 
Cloſe called the Stub Riding, had forfeited 


to the ſame T. Stephens, R. Parker and J. 


S 3 Neale, 
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Neale, the Lords of the Court aforeſaid, . 
and of the Manor aforeſai with the Ap- 


N being then in Form aforeſaid 


iſed, the ſaid Sum and Penalty of the 
ſaid 41 of lawful Money of England: And 


the ſaid T. Stephens, Robert Parker and 


Richard farther ſay, that afterwards and 


: before the ſaid Time when, Sc. to wit, 


28th Day of Ofober in the 32d Year of 


the Reign of the ſaid Lord the now King, 
the faig 
Death of one ſaid in the County aforeſaid died, whereby 


Jobn Neale at Old Sodbury afore- 


not only the ſaid Manor with the Appur- 
tenances came to the ſame J. 1 and 
R. Parker by Right of Survivorſhip, but 
the Right of havice the ſaid Amercement 


and Penalty accrued to them the ſaid 


Thomas and Robert: And the ſame T. Ste- 
phens, Robert Parker and Richard farther 
ſay, that at the Time of the ſeveral Pre- 


ſentments and Courts aforeſaid ſo as afore- 
ſaid held and made, the Way aforeſaid. 


was ſtopped and ſtraitened, and fo conti- 
nued, by the faid N. Lees, the Occupier 


of the Cloſe aforeſaid,” to the common 
' Nuſance of the Subjects of the ſaid Lord 
the King; and becauſe the ſaid Sum and 


Penalty of 4 7. above mentioned at the ſaid 
Time when, &c. was in Arrear and un- 
Paid, altho' it was demanded of the ſaid 


N. Legg, to wit, at Old Sodbury aforeſaid, 


the ſame T. Stephens and R. Parker. i in their 


own Right well avow, and the. ſaid R. 
Mer as Bailiff of the Taid T. Stephens 1 5 


- 
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N. Par ter, and by their Command, well 

acknowledges the Taking of the Cattle 

aforeſaid, chen being the Cattle of the ſaid 

N. Legg at the ſaid Time when, Fe. in 

the ald Place where, c. for the ſaid — 
nmalty of 47. being in Form aforeſaid due 
and in Arrear, and juſtly, Sc. 

And the ſaid Nicholas ſays, that neither 
the ſaid Thomas and Robert the Taking of 
the Cattle aforeſaid in the ſaid Place where, 
Sc. for the Reafon aforeſaid before al 19 
ledged ought to avow juſt, nor the ſaid ; 

| Richard for the fame Reaſon the "ſame 
Taking in the ſame Place ought to ac- 
knowledge juſt, becauſe by pn that par, proteſting 
there is not any ſuch King” 'S 3 ay as is there was no 1 
above ſuppoſed, for Plea the Nicho- ſuch e a 
Jas ſays, that the Way aforeſaid was not 2 - 4 
ſtraitened and ſtopped by the ſaid Mebolas 
in Manner and Form as the ſaid Thomas . _ 
and Robert above by avowing, and the fail © 1 
- Richard above by acknowledging, have 110 
ſuppoſed: And this he is ready to verify: | 1 
Wherefore for that the faid Thomas Ste- 5 1 
| phens, Robert Panter and Ricband Brote, | 
| the Taking of the Cattle aforeſaid have =_ 
2 confeſſed, the ſame Nicholas prays | =; 


. - 
as Ss. 1, 1 1 a 2 = - whe 2 * 
Se — , party — — ——i—̈ were ng 4s at 22 — BAC Sn 8 2 2 SO 
= Bo at Wen — I — hae ve — — LS * * -, <= 
N x — * * . * 4 Xo TY PEST * = > * — — +: XN 
er homme 4 223 r —— . K* an * R — 3 — =_—” 
— as - — 2 . * p 2 A * En X a 8 c 
+ - — — we . 1 ” * 
— Ig 2 — . — . 2 — - 
22 * 2 ” 3 - 3 * = — — ——— — 1 22 * * 2 — — — = 
.. en as. loaded - bon apo ä ; - — 
— — — — — — — yy — —— — — — — — — — 4 — - = 
— - 


— by 
—— — — — — — — —  - 


F PP 
— 


* 
— ——— ARES ORR, 
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Cattle, to be adjudged to him, SS. 1109 

And the faid Thomas Stephens, Robt#t Demurres. | . 

Parker and Richard: Broke ſay, chat the X " re __ 
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| ſaid above pleaded, and the Matter in the 


ſame contained, are not ſufficient in Law 
to preclude them the ſaid Thomas, Robert 
and Richard, from having their Avowry 


and Cogniſance aforeſaid, and that they 


to that Plea in Manner and Form afore- 
ſaid pleaded have no Neceſſity, nor are by 
the Law of the Land obliged in any Man- 


ner to anſwer: And this they are ready to 


verify : Wherefore for want of a ſufficient 
Plea in this Behalf, the ſame Thomas, 


Robert and Richard, as before pray Judg- 


ment, and a Return of the Cattle aforeſaid, 
together with their Damages, Coſts and 


Expences, by them about their Suit in this 


Behalf ſuſtained, according to the Form of 
the Statute in ſuch Caſe made and pro- 
vided, to be adjudged to them, &c. And | 
for Cauſes of Demurrer in Law, the ſame 
Thomas, Robert and Richard, according to 
the Form of the Statute in ſuch Caſe 
lately made and provided, do ſet down, 
and to the Court here expreſs the Cauſes 
following, to wit, becauſe the Matter is 
traverſed otherwiſe than it 'is alledged in 
the Declaration, whereby the Plaintiff is 
obliged to prove what he hath not al- 
ledged, and likewiſe becauſe the Matter 
traverſed is not traverſable by the Laws 
of this Kingdom. of England in the Man- 
ner in which it is traverſed in the Plea. 

And the ſaid Nicholas ſays, that the 


Plea aforeſaid by him the ſaid. Nicholas 


above in Bar to the Avowry and Cogni- 
„ T ET {ance 
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ſance aforeſaid above pleaded, and the 
Matter in the ſame contained, are good 
and ſufficient in Law to preclude the ſaid 
Thomas, Robert and Richard, from having 
their Avowry and Cognifance . aforeſaid ; 

which ſaid Plea, and the Matter in the 
ſame contained, the ſaid Nicholas is ready 


to verify and prove, as the Court, &c. "0 
And becauſe the ſaid Thomas, Robert and 1 
Richard, do not anſwer to that Plea, nor "4 
the ſame hitherto in any wiſe deny, the 9 
ſame Nicholas as before prays Judgment, _ 


and his Damages aforeſaid by Reaſon of 
the Taking and unjuſt Detention of the 
Cattle aforeſaid, to be adjudged to him, &c. 13 
But becauſe the Court of the ſaid Lord . 1 
the King here are not yet adviſed to give | FR 
their Judgment of and upon the Premiſſes, 


Day therefore is given to the Parties afore- 1 
ſaid before the Lord the King from the | > 6g 
Day of St. Michael in three Weeks where- as 1 { | 
ſoever, &c. to hear their Judgment of 1 
and upon the Premiſſes, becauſe the Court — 1 
of the ſaid Lord the —_ here thereof | 10 
not yet, Sc. | | 1 
Tg . FA 
Ingram and Hale at the Suit of Fletcher. _; 


M. 7W.3 Roll 107. . 


Stafford, to wit. 7 ſeph Ingram and Jobn Declaration. nt 

ale were ſummoned " 
to anſwer to James Fletcher in a Plea, why | 5 
they took a Cow of him the ſaid James 755 
and 


173 
SS 
38 
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and 3 detained it, againſt Surety and 
Pledges, Sc. And whereon the ſaid James 
by Jobn Lilly his Attorney complains, that 
the ſaid Jaſepb and Jobn on the 20th Day 
of February in the 7th Year of the Reign 
of the Lord William the Third, now King 
of England, &c. at Shenſton in the County 
aſoreſaid, in a certain Place there called 
the Lane, took the Cow aforeſaid of him 


the ſaid James and unjuſtly detained it, 


againſt Surety and Pledges, until, c. 
whereby the £ id James lays that he is pre- 
judiced, and hath Damage to the Value 
of 20 J. And therefore he produces the 
x Sar, e. 
Cogniſanee And the ſaid Joſeph and Jobn Hale by 
for a Diſtreſs Thomas Callowe their Attorney come and 
for a Fine at defend the Force and Injury when, &c. 
Court. Leet. and as Bailiffs of Rowland Pryth, Gent. 
well acknowledge the Taking of the Cow 


aforeſaid in the ſaid Place in which, Sc. 


and juſtly, Sc. becauſe they ſay, that the 


fame Place in which the Taking of the 


Cow aforeſaid is ſuppoſed to be contains, 
and at the faid Time when the Taking of 
the Cow aforeſaid is ſuppoſed to be, con- 
| rained in itſelf an Acre of Land with the 
Appurtenances in Shenſton aforeſaid ; which 


{aid Town of Shenſton is, and at the ſaid | 


Time when, Sc. and alſo from Time out 

* of Mind was, within the Manor of Sbenſton 

with the Appurtenances in the County 

Seifin in Fee. aforeſaid ; of which ſaid Manor with the 
_ rtenances the _ Rowland. is, and 


at 


. Bt SR. Mi 


1711. ̃ L 1 C ¼² tend 7 and ion 
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at the ſaid Time when, Sc. and long be- 
1 was, ſeiſed in his Demeſne as of Fee; 


and the ſaid Rowland, and all thoſe whoſe Preſcription 
eſtate he hath 1 in the ſame Manor with the for a Court- 
Appurtenances, for Time out of Mind Leet. 


have had, and been accuſtomed to have, a 
Court- Leet or View of Frankpledge of the 
fame Manor, and whatever to View of 
Frankpledge belongs, of all the Inhabi- 
tants and Reſiants of that Manor, before 
the Steward of the ſame Court for the 
Time being, every Year within a Month 
next after the F eaſt of St. Michael the 
Archangel, 
held, as to the fame Manor with the Ap- 


. purtenances belonging : And the ſame Jo- Cuſtom to 


at that Manor yearly to be 


ſtable. 


Y» 


| /eph and John farther ſay, that within the chooſe a Con- 


Manor aforeſaid there is, and from Time 
out of Mind hath been, ſuch Cuſtom, that 
the Jurors. to inquire and preſent thoſe 
Things, which to that Court-Leet and 
View of F rankpledge belong, charged and 
ſworn, at the Court of View of Frank 
pledge of the Manor aforeſaid, held at 
| that Manor within a Month next after the 
Feaſt of St. Michael the Archangel, yearly 
have choſen, and for all the Time afore- 
ſaid have been accuſtomed to chooſe, a 


proper Man from the Inhabitants wes Oh | 


the Manor aforeſaid to be Conftable of the 
Conſtablewick of Shenſton aforeſaid, to 


/ 


ſerve for one Year in that Office; whack Objected, that 
laid Man fo elected hath taken upon him- it ſhould be 


elf, and for all the Time aboveſaid hath 
| 3 been 


for one Year 
next enſuing, . 
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been uſed and accuſtomed to take upon 


himſelf that Office, and | hath taken and 
been accuſtomed” to take an Oath for the 
due Execution of that Office, under a 
reaſonable Penalty, for all the Time above- 
ſaid, by the Jurors aforeſaid at ſuch Court- 
Leet and View of Frankpledge in that 
A Court-Leet Behalf ſet: And the ſame Fofeph and Fehr 
farther ſay, that the ſaid Rowland being 
Lord of the Manor aforeſaid, and of the 
ſame in Form aforeſaid ſeiſed, at a Court- 
Leet or View of Frankpledge of that 
Manor, held at that Manor within a Month 
next after the Feaſt of St. Michael the | 
Archangel, to wit, on the ninth Day of 


October in the fifth Year of the Reign of 
the Lord William now King and the Lady 


Mary late Queen of England, &c. before 


Henry Fryth, Gent. then Steward to the 


ſaid Rowland of that Court, the ſaid James 
Fletcher then and long before being an in- 
habitant within the Manor aforeſaid at 
Shenſton aforeſaid, and a proper Man to be 
Conſtable of the faid Conſtablewick of 


Sbenſton aforeſaid, by E. Thornton, J. Grace, 


F.C. J. A. J. H. . M. VV. R. N.W 


8. 


J. M. F. S. FJ. A. and J. D. good 
and lawful Men, and inhabiting within the 


Manor aforeſaid, and then and there in the 
ſame Court charged and ſworn to inquire 


and preſent thoſe Things which to that 
Court-Leet and View of Frankpledge be- 
The Plaintiff longed, duly and according to the Cuſtom 
255 Con- aforeſaid was choſen to be Conſtable of the 


Conſtable» 


/ 


A PRE NDIS _ at 


Conſtablewick of SHenſton aforeſaid for one 
Year then next enſuing to ſerve in that Of- 
- fice; and thoſe Jurors then and there in The Order of 
the ſame Court ordered, that the ſaid the Jury. 
James ſhould take his Oath for the due "hag P 3 
Execution of his Office aforeſaid, under . 55 
the Penalty of forfeiting 40 5. whereof the =. 
ſaid James Fletcher immediately afterwards, Ack | 
to wit, the ſame Day and Year there had _—_ 
Notice : * Nevertheleſs the ſaid James hath , 
not taken his Oath for the due Execution Juſtice Array 
of the Office of Conſtable aforeſaid, nor this to be 
hath executed or taken upon himfelf that naught ; for 
Office, but to do it then and often after- faid he, they 
wards there abſolutely refuſed ; wherefore mould only | 
» „ elect him, and 

afterwards and before the ſaid Time when, ge ſhould have 
Sc. to wit, at a Court-Leet or View of Notice of ſuch 
Frankpledge of the ſaid Manor of the ſaid Election, and ky 
Rowland, held at that Manor within a if he did not 1 
Month next after the Feaſt of St. Michael e Flt 
the Archangel, to wit, on the 11th Day of peace to be 0 
October in the 6th Year of the Reign of ſworn, he N 
the ſaid Lord King William and the Lady ſhould be pre- ff 
Mary, late Queen of England, before Henry og 2 = | 
Fryth then Steward to the ſaid Roland of 1 i 

ryt eward to t ald 440W/and Ot next Court, it! il 
that Court, by Edward Thornton, J. C. and ſhould be wa 

8 | amerced, and 

the Amercement affeer'd. The Court alfo held it naught for _ lay- 
ing the Notice more particular, as that he was preſent in Court, or 
that he had Notice given that he was elected Conftable, and re- 
quired to take an Oath before a Juſtice of Peace. A ſecond Pre- 
ſentment prout per Record, &c. The Fine not paid. Note; It is 
faid in a Caſe in Moore, That the Bailiffs ſhou!d have had a Warrant 
| from the Steward to diſtrain, © | 
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N. P. L. C. J. G. J. P. J E. H 7.5 
F. M. V. M. G. H. F. S. the Younger, and 


J. 4. good and lawful Men then inhabiting 


within the Manor aforeſaid, then and there 


in the ſame Court ſworn and charged to 
Inquire and preſent thoſe Things which to 


that Court-Leet or View of Frankpledge 
belonged, it was preſented, that the ſaid 
James Fletcher, becauſe he was duly elect 
ed to be Conſtable of the Conſtablewick of 
Sbenſton aforefaid at the laſt Leet held for 
the Manor aforeſaid, and under the Pe- 


nalty of 40 5. on him ſet, was ordered to 
take upon himſelf that Office, and execute 


it, and take his Oath in Form aforeſaid for 
the due Execution of that Office; which, 
or any Part whereof, he had not done, 
wherefore he had forfeited to the Lord of 
the Manor aforeſaid the ſaid 40 5. of the 


Penalty aforeſaid, then to be paid to the 


Lord of the Manor aforeſaid, as by the 


Record thereof in the Cuſtody of the ſaid 


Steward of the Court of the Manor of him 
the ſaid Rowland at that Manor remaining 
more fully appears: And becauſe the ſaid 
40 5s. for that Penalty to the ſame Rowland, 


ſo as aforeſaid being Lord of the Manor 


aforeſaid, at the ſaid Time when, c. were 
in Arrear and unpaid, the fame Foſeph and 
Jobn Hale, as Bailiffs of him the faid 


Rowland, well acknowledge the Taking of 


the Cow aforeſaid in the . ſaid Place in 
which, Sc. and juſtly, Sc. for the ſame 


40s. for the Penalty or Amercement afore 
5 c — al 


Bc LL. _ 
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{id to the ſaid Roco land fo being in Arrear 
and unpaid, and within the Manor afsre⸗ 


ſaid; e ðͤ © 
And the ſaid James ſays, that by any Demurrer. : _' 
Thing by the ſaid Joſeph and Jobn above - "0h 
in the Cogniſance aforeſaid by pleading _ 
alledged, the ſame foſeph and Jobn the | W's 
Taking of the Cow aforeſaid in the ſaid” —: 14 
Place in which, Fe. ought not to aeknow- 8 1 
ledge: juſt, becauſe he ſays; that the Plea” | 
aforeſaid by them the aid Joſeph and John '1 
in Manner and Form aforeſaid ewe plead- 0 1 
ed, and the Matter in the ſame contained, 4 
are not ſufficient in Law to acknowledge | 4 
the Takipg of the Cow aforeſaid” in the A 
faid Place in which, &c. juſt; and that he | j 
| to that Cognifance in Manner and Form 1 
aforeſaid made and pleaded hath no Ne- Ml, 
ceſſity, nor is by the Law of the Land 1 
obliged, to anſwer: And this he is ready | 4; 
to verify: Wherefore for want of a ſuffi- — 
cient Plea in this Behalf the ſame James 40 
prays Judgment, and his Damages by 4 
Reaſon of the Taking and unjuſt Detention . 
of the Cow aforefaid, to be adjudged to „ will 
him, Sc. Wai 
And the ſaid Joſe 2ph and John ſay, that Joinderin De- 1 [ 
the Plea aforeſaid by them the ſaid Foſeph mürrer. | | 
and John in Manner and Form aforeſaid =: 
above pleaded, and the Matter in the ſame | 19 
contained, are good and ſufficient in Lax Ti 
for them the ſaid Foſeph and Jobn to ac- ki 
knowledge the Taking of the Cow afore- FR 
laid in 1 the faid Place in which, c. juſt; - 11 
5 which Wat | 
Wh 
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which ſaid Plea, and 'the Matter in the 


ſame contained, they the ſaid Joſepb and 


Declaration. 


May in the firſt Year of the Reign of the 


John are ready to verify and prove, as the 
Court, &c. And becauſe the ſaid James 

hath not pleaded or anſwered to that Cog- 
niſance, nor 'hitherto any way denied it, 
the ſame Foſeph and Jobn pray Judgment, 
and a Return of the Cow aforeſaid, toge- 
ther with their Damages, Coſts and Charges, 
according to the Form of the Statute in 
ſuch Caſe made and provided, to be ad- 


judged to them, &c. But becauſe the 
Court of the ſaid Lord the King now here 
are not yet adviſed to give their Judgment 
of and upon the Premiſſes, Day therefore 
is given to the Parties aforeſaid before the 


Lord the King until whereſoever, 


Sc. to hear their Judgment of and upon 


thoſe Premiſles, becauſe the Court of the 


faid Lord the King now here thereof not 


yet, Sc. 


Sylas Titus, E/q; againſt Parkins, Ant. 


Hertford, to wit. I Illiam Parkins late of 

: | Bufhey in the County 
aforeſaid, Knt. was ſummoned. to anſwer 
to Sylas Titus, Eſq; in a Plea, why he took 
the Cattle of him the ſaid Sylas and un- 
juſtly detained them, againſt Surety and 


_ Pledges, Sc. And whereon the ſame Sylas 
by Jobn Warburton his Attorney complains, 


that the ſaid William on the 18th Day of 


Lord 


APPENDIX 2859 


Lord James the Second, now King of 
England, &c. at Buſhey, in a certain Place 
there called Marrybill Ground, the Cattle of 
him the ' ſaid Hlas, to wit, 36 wether 3 Lev. _= 1 
ſheep, 12 ewe ſheep and 8 lambs, took | 
and unjuſtly detained them, againſt Surety 
and Pledges until, &c. whereby the ſame 
Hlas ſays that he is prejudiced, and hath. 
Damage to the Value of 10 J. And there- 
fore he produces the Suit, c. 1 | 
And the ſaid William by Randal Baldwin Avowry and 
his Attorney comes and defends the Force Cognilance 
and Injury when, &c. and the fame Wil- Falun. © 
lam in his own proper Right well avows, 
and as Bailiff to Algernon Earl of Eſſex, 
well acknowledges the Taking of the Cattle 
aforefaid in the ſaid Place in which, Ge. 
and juſtly, Sc. becauſe he ſays, that the | 
lame Place, in which the Taking of the 
Cattle aforeſaid is ſuppoſed to be, contains, 
and at the ſaid Time, when the Taking of 
the Cattle aforeſaid is ſuppoſed to be, did_ 
contain in itſelf two Acres of Paſture with 
the Appurtenances in Buſhey , aforeſaid ; 
wich ſaid two Acres of Paſture with the 
Appurtenances are, and at the ſaid Time 
when, Sc. were, the Soil and Freehold of 
them the ſaid Villiam and Algernon Earl of 
Eſſex; and becauſe the Cattle aforeſaid at 
the ſaid Time when, Sc. were in the ſaid 
two Acres of Paſture eating up the Graſs 
in the ſame then growing, and doing Da- 
mage there, the ſame Villiam in his own 
Proper Right well avows, and as Bailiff te 
U 5 
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che, f "Algernon Earl, of Eſſer, well ac. 
. ges the Taking of the Cattle afore- 


757 18, 8. 10 8 an ay 


e there, c. 


n N las, lays, that the ſaid 
locus in quo is Wart. for the Rasten TT alledg ed, 


Copyhold the Fr ing of beh. he aforeſaid in any 


held of th 
Manor of faid . which, &c ought not in his 


| Buſey, Se. own proper Right to avow, and as Bailiff 


of the ſaid Eul to acknowledge juſt, be- 

cauſe he ſays, chat the ſaid two Acres of 

Paſtyre in which, Ec. are, and at the ſaid 

| Time when, Sc. and alſo from Time im- 

og 7 were, Parcel of the Manor of 
Buſhey and Cuſtomary Land of the ſame 

Mans, and. Jemifed. and demiſeable by 

of Court-Roll of that Manor, by 

CE ord or Lords of the ſame Manor, or 

by their Steward of the Court of that 

Manor for the Time being, to any Perſon 

or Perſons willing to take them in Fee 

ſimple, or otherwiſe, at the Will of the 

Lord or Lords, according to the Cuſtom 

That the De- of the Manor aforefaid : And the ſame 
fendant being las farther ſays, that the ſaid Earl and 
1 Hallam before the ſaid Time when, &c. 
ed it to the to Wit, on the 21ft Day of April in the 
Plaintiff in firſt Year of the Reign of the ſaid Lord 
Fee, accord- the now King, 1 were lawfully 


| wg, 0 8 Lords of the Manor aforeſaid; and the 


ſſid Earl and William, being then Lords of 
the Manor aforeſaid, the ſame Earl and 
William afterwards. and before the ſaid 


Wr hen, Sc, to wit, on the ſame 5 i& - 
ay 


— «ad 


in, which, Se. and 


APPENDI X -- Mt 


Day of April in the firſt Year aboveſaid, 
at a Court of them the ſaid Earl and Wil. 
liam, of their Manor aforefaid, then held 
for that Manor within the Manor at Buſhey 
aforeſaid in the County of Hertfortl, by 
one Thomas Smith, Gent. then their Steward 
of the Court of their Manor aforeſaid, by 
Copy of Court-Roll of that Manor granted 
the ſaid two Acres of Paſture with the Ap- 
enances in which, &c. among other 
Things, to the ſaid Hlas; To have and to 
hold to the ſame Sylas, his Heirs and Aſ- 
ſigns for ever, at the Will of the Lords, 
according to the Cuſtom of the Manor 
aforeſaid ; and the ſame Sylas, according 
to the Cuſtom of the Manor aforefaid, then 
and there was admitted Tenant thereof : 
By Virtue of which ſaid Grant and Ad- 
miſſion, , the fame Sylas before the ſaid 
Time when, Sc. into the ſaid two Acres 
of Paſture with the Appurtenaces in which, 
Sc. among other Things, entred, and was 
and yet is thereof ſeiſed in his Demeſne as 
of Fee, at the Will of the Lords, accord- 
ing to the Cuſtom of the Manor aforeſaid; 
and he the ſaid Sylas being ſo thereof ſeiſed, and he being 
the ſame Sylas before the ſaid Time when, ſeiſed put in 
Sc. put his Cattle aforeſaid into the ſaid bis Cattle, 
two Acres of Paſture in which, Sc. to 
feed on the Graſs there then growing, and 
thoſe Cattle were in the ſaid two Acres of 
| Paſture in which, c. feeding on the Graſs and the De- 
there then growing, until the ſaid William ſendant di. 
Parkins on the ſaid 18th Day of May in 
WS the 


* 


ſrained them. 
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the firſt Year aboveſaid, at Buſhey afore- 
ſaid, in the ſaid two Acres of Paſture 
called Marrybill Grounds, in which, Se. 
took the ſame Cattle of the ſaid Sylas and 
Vvnjuſtly detained, them, againſt Surety and 
; Pledges, until, &c. as the ſame Sylas above 
: againſt him complains : And this he is, 
ready to verify: Wherefore for that the 
ſaid William Parkins the Taking of the 
Cattle aforeſaid hath above confeſſed, the 
ſame S/las prays Judgment, and his Da- 
mages by Reaſon of the Taking and un- 
Juſt Detention of thoſe Cattle, to be ad- 
„„ 65 4 


7 * * 


Repl. That And the ſaid /. ſays, that well and true 
che Land is jt js, that the ſaid two Acres of Paſture 
= Ts with the Appurtenances in which, Sc. are, 
. * and at the ſaid Time when, Sc. and alſo 
from Time immemorial were, Parcel of 
the {aid Manor of Buſbey, and Cuſtomary 
Lands of the ſame Manor, and demiſed 
and demiſeable by Copy of Court-Roll of 
that. Manor, by the Lord or Lords of the 
ſame Manor, or by their Steward of the 
Court of that Manor for the Time being, 
to any Perſon or Perſons willing to take 
them in Fee-ſimple, or otherwiſe, at the 
Will of the Lord or Lords, according to 
the Cuſtom of the Manor aforeſaid ; and 
that the ſaid Earl and V. before the ſaid © 
Time when, Sc. to wit, the ſaid 2 1ſt Day 
of April in the firſt Year of the Reign of the 
ſaid Lord the now King aboveſaid, were 
lawfully Lords of the Manor aforeſaid : 
„ 155 5 an 
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and that the ſaid Earl and V then being 
Lords of the Manor aforeſaid, the fame- . 
Earl and V. afterwards and before the faid 


Time when, c. to wit, on the ſaid 2 1ſt 
Day of April in the firſt Year aboveſaid, at 


\ Buſhey aforeſaid in the County of Hertford . 


aforeſaid, by the ſaid T. Smith, then their 
Steward of the Court of their Manor afore- 
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© faid, by Copy of Court-Roll of that Manor Grant by 
granted the ſaid two Acres of Paſture with Copy. 


the Appurtenances in which, &c. among 
other Things, to the ſame Sylas ; To have 


and to hold to the ſame Sylas, his Heirs. 


and Aſſigns for ever, at the Will of the 
Lords, according to the Cuſtom of the 
Manor aforeſaid ; and that the ſaid Hlas, 
according to the Cuſtom of the Manor 


aforeſaid, was then and there admitted 


Tenant thereof; and that by Virt.ie of the 
Grant and Admiſſion aforeſaid, he the faid 
Sylas before the ſaid Time when, Sc. into 
the ſaid two Acres of Paſture with the Ap- 
purtenances among other Things entred, 


and was thereof ſeiſed in his Demeſne as 
of Fee at the Will of the Lords, accord- 
ing to the Cuſtom of the Manor aforeſaid, 

as the ſaid Sylas above by pleading hath - 
_ alledged : But the ſaid V. Parkins farther 
ſays, that the ſaid two Acres of Paſture 


with the Appurtenances in which, &c. to- 
_ gether with the other Lands and Tene- 
ments in the fame Copy mentioned, and 
by the ſame Copy to the faid Sylas and his 
Heirs granted, and to which the ſaid Sy/as 
e 93 Was 
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00 46 Abepe A eib as the Mid Time 


of the Admiſſion of the ſaid Sylas to the 
ſame, were and yet are of the clear yearly 


Value of 28 J. and that the: faid Earl and 


I. by the ſaid T. Smith in the ſaid full 
Court of the Manor aforeſaid, held within 


that Manor on the ſaid 2 1ſt Day of April 
of the ſaid 
Lord the now King aboveſaid, he the ſaid 
T. Smith, being then Steward as aforeſaid 
of the ſaid Earl and V. then Lords of the 
Manor aforeſaid, of the ſaid Court of their 
Manor aforeſaid, after the ſaid Admiſſion 
of the ſaid S. Titus to the ſaid two Acres 


in which, Sc. and the ſaid other Lands 


and Tenements by the Copy aforeſaid made 
to the ſaid Sy/as granted, then and there 


did aſſeſs and a N the Sum of 33 J. for 
ſai 


the Fine for the ſaid Grant to the ſaid Sylas 
of the ſaid two Acres of Paſture with the 

purtenances in which, Sc. and the 
other Lands and Tenements aforeſaid, by 
the Copy aforeſaid in Form aforeſaid grant- 
ed, to be paid by him the ſaid Sylas to the 


| faid Earl and W. being as aforeſaid Lords 


of the Manor aforeſaid, on the firſt Day of 
May then next enſuing at the Porch of the 


Pariſh Church of Buſhey aforeſaid in the 


ſaid County of Hertford ; and that the ſaid 
Hlas then and there, to wit, at the Manor 
aforeſaid, of all and ſingular the Premiſſes 


had Notice: And the ſaid V. farther ſays, 
that the Fine aforeſaid for the Lands and 


Tienements by the Copy aforeſaid in Man- 


ner 
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ner and Form aforeſaid granted to the ſaid 
Sylas was a reaſonable Fine; and that the 
ſaid S. Titus, altho* he had Notice from 
| the ſaid Lords of the Manor aforeſaid, at 
the Court aforeſaid held as aforefaid at the 
Manor aforeſaid; on the ſaid 2 1ſt Day of 
April aforeſaid, of the Premiſſes aforeſaid, 
did not pay to the ſaid Earl and V. Lords 
of the Manor 7770 5 or either of them, 
the ſaid Sum of 35 J. for the Fine aforeſaid | 
in Form aforeſaid Nth: on the ſaid firſt 
Day of May then next enſuing the Ad- 
miſſion of him the faid Sylas at the ſaid 
Porch of the Pariſh Church of Buſhey 
aforeſaid, but the ſame 35 J. to the ſaid Rade a 
Earl and . then and there abſolutely de- Non pay- 
nied and refuſed, and yet doth refuſe, to Penial to 
pay; whereby the ſame S. T. hath forfeited an ee wel 
to the ſaid Earl and V. being as aforeſaid Fine is no 
the Lords of the Manor aforeſaid, whereof, Forfeiture. 
Sc. all his cuſtomary ” ht, Eſtate, Title R- VF, * | 
and Intereſt aforeſaid, of and in the faid 8 6 
two Acres of Paſture with the Appurte- to be a 22 | 
nances in which, Sc. and the ſaid other mand. | 
Lands and Tenements in the Grant afore- 2 2 72 
faid ſpecified; after which ſaid Forfeitote * — * 
in Forth aforeſaid made, and before the 
ſaid Time when, Se. the ſaid Earl and . 
being as aforeſaid Lords of the Manor 
aforeſaid, into the ſaid two Acres of Pa- 
ſture with the Appurtenances in which, 
Sc. entred, and were and yet are thereof 
ſeiſed in their Demeſne as of Fee; and 
becauſe the Cattle aforeſaid after the Entry 


4 afore- : ! ö 1 


arne e 


aforeſaid, to wit, at the ſaid Time when, 
Sc. were in the ſaid two Acres of Paſture 
with the Appurtenances in which, Ge. 
eating up the Graſs in the ſame then grow- 
ing, and doing Damage there, the ſame 
N. as before in his own proper Right well 
avows, and as Bailiff to the ſaid Earl well 
acknowledges the Taking of the Cattle 
aforeſaid in the ſaid Place in which, 6c, 
and juſtly, Sc. ſo doing Damage there: 
And this he is ready to verify : Wherefore 
as before he prays Judgment, and a Re- 
turn of the Cattle aforeſaid, together with _ 

his Damages, Coſts and Expences by him 
+ +... about his Suit in this Bebalt ſuſtained, ac- 
21 H. 8. c. 19. cording to the Form of the Statute in ſuch 
Caſe thereof lately made and provided, to 

. be adjudged to him, GC. 

Proteſting the And the ſaid Sylas by proteſting that the 
Fine is unrea- Sum aforeſaid of 351. for the Fine afore- 
N LIU ſaid for the ſaid Lands and Tenements by 
pay a Year's the Copy aforeſaid to the ſaid  Sylas in 
* 
Value only. Manner and Form aforeſaid granted was 
not a reaſonable Fine, as the ſaid V. above 
| by pleading hath alledged, for Plea the 

ſame. Sylas ſays, that within the Manor 
aforeſaid there is, and from Time imme- 
morial hath been, ſuch Cuſt6m uſed and 
approved within that Manor for all the 
Time aforeſaid, to wit, that every Perſon 
or Perſons who ſhould be admitted Tenant 
or. Tenants to any cuſtomary Lands or Te- 
nements of that Manor by Copy of Court- 
Roll of that Manor, hath. and have — | 


and ought to pay to the Lord or Lords of 


the ſame Manor for the Time being, for 


a Fine for his or their Admiſſion to ſuch 
cuſtomary Lands or Tenements, ſo much 


Money as thoſe Lands or Tenements were 


worth by the Lear at the Time of. ſuch 
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Admiſſion, and no more: And the faid The Lands 
 Sylas in Fact ſays, that the ſaid two Acres worth but 


of Paſture with the Appurtenances in which, 
&c. together with the other Lands and 
Tenements in the ſame Copy mentioned, 
and by the ſame Copy to the ſaid Sylas and 
his Heirs granted, and to which the ſaid 
Hias was as aforeſaid admitted, at the 


Time of the Admiſſion of the ſaid Sylas 


to the ſame were worth, and yet are worth, 
by the Year 28 J. and no more: And the 
ſame Sylas farther ſays, that at the Time 
of his Admiſſion to the Tenements afore- 


ſaid with the Appurtenances, to wit, at 


the ſaid Court of the Manor, held within 


that Manor on the ſaid 21ſt Day of April 


in the firſt Year aboveſaid, he was ready 
and offered to pay to the ſaid V. then one 
of the Lords of that Manor, being then 
and there preſent in his proper Perſon, fo 
much Money as the ſaid cuſtomary Tene- 


ments with the Appurtenances were worth 


by the Year at the Time of the Admiſſion 
of him the ſaid Sylas to the ſame, to wit, 
28 J. of lawful Money of England; which 


ſaid 28 J. the ſaid V. then and there abſo- 


lutely refuſed to receive or accept of the 


lame las ( And this he 1s ready to verify: 


Where 


7 


28 J. per Ann. 
which he of- 
fered to pay. 
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his Damages, Coſts and 
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Wherefore as before he prays Judgment, 


and his Damages by Reaſon-of the Taking 
and unjuſt Detention of the Cattle afore- 
ſaid, to be adjudged to him, &c. 

And the ſaid V. ſays, that the Plea of 


the ſaid Sy/as above in rejoining pleaded, 


and the Matter in the ſame contained, are 
not ſufficient in Law to preclude him the 
ſaid W. from having his Avowry and 


Cogniſance aforeſaid, and that he to that 


Plea in Manner and Form aforeſaid plead- 
ed hath no Neceſſity, nor is by the Law 
of the Land obliged, to anfwer : And this 
he is ready to verify : Wherefore for want 
of a ſufficient Plea in this Behalf, the fame 
W. as before prays Judgment, and a Re. 
turn of the Cattle aforeſaid, ther with 
nces by him 
about his Suit in this Behalf. ſuſtained, ac- 


cording to the Form of the Statute in ſuch 


Caſe thereof lately made and provided, to 


The Cauſe. be adjudged to him, c. And for Cauſe 


27 El. c. g. 
4 A. c. 16. 


void in Law. 


of Demurrer in Law to that Plea, the 


ſame W. according to the Form of the 
Statute in ſuch Caſe thereof lately made 
and provided, ſets down, and to the Court 


here expreſſes this Cauſe following, to wit, 


that the Value of the Land remains in 
Eſtimation, and the Cuſtom aforeſaid by 
the ſaid Sylas above in pleading pretended | 
and alledged is incertain, inſufficient and 


Ani 


p a 


APPENDIX. 


| 1 


And the faid Glas, for that he hath Joioder in De 


above alledged ſu 
in his Plea. aforeſaid above in rejoining 
| pleaded to preclude the. ſaid . from ha- 


| ving his Avowry and Cogniſance aforeſaid, 


which he is ready to verify, which ſaid 
| Matter the ſaid V. doth not deny, nor 

thereto in. any wiſe anſwer, but altogether 
refuſes to admit that Averment, as before 
prays Judgment, and his Damages by 
Reaſon of the Taking and unjuſt Deten- 
tion of the Cattle aforeſaid, to be adjudged 


to him, c. And becauſe the Juſtices here 


will adviſe themſelves of and upon the 
Premiſſes before they give Judgment there- 
on, Day therefore is given to the Parties 
aforeſaid here until on the Octave of St. 


Hillary to hear their Judgment thereon, 
becauſe the ſame Juſtices here thereof not 
yet, Sc. On which Day here comes as 


well the ſaid Sy/es as the ſaid V. by their 


ſufficient Matter in Law Pi 


Attornies aſoreſaid; and .hereupon the Pre- Judgment for 
miſfes being ſeen, and by the Juſtices here the Plaintiff. 


more fully underſtood, it ſeems to the ſaid 
Juſtices here, that the ſaid Plea of the ſaid 
las above in rejoining pleaded, and the 


Matter in the ſame contained, is ſufficient 
in Law to preclude him the ſaid V. from 


having his Avowry and Cogniſance afore- 


aid, as the ſaid Hlas hath above alledged; 


wherefore the ſaid Sylas ought to recover 
his Damages againſt the ſaid V. by Reaſon 
of the Taking and unjuſt Detention of the 
Cattle aforeſaid : But becauſe it is un- 


known 


. — " es Ss s 
ans an. - 8 4 Zo 9 
— PH 4 — t * 1 ——— — — — 


„ "46 yt; 


_— — 


Inquiry a- known what Damages the ſaid Sas hath 
_ _ warded. 8 ſuſtained by Reaſon of the Taking and 
| unjuſt Detention of the Cattle aforeſaid, the 
Sheriff is commanded, that by the Oath 
of good and lawful Men of the County 
aforeſaid he diligently inquire what Da- 
mages the ſaid Sylas hath ſuſtained, as well 
by Reaſon of the Taking and unjuſt De- 
tention of thoſe Cattle, as for his Coſts 
and Charges by him about his Suit in this 
Behalf ſuſtained ; and the Inquiſition which 
he ſhall thereof make, he certify here from 
the Day of Eaſter in 15 Days, under the 
Seal, &c. and the Seals, Fc. On which 
Day here comes the ſaid Sylas by his At- 
torney aforeſaid ; and the Sheriff, to wit, 
Foſeph Edmunds, Eſq; hath now returned 
here a certain Inquiſition taken before him 
at Stevenage in the County aforeſaid on the 
t;th Day of April laſt paſt, by the Oath 
of 12, &c. whereby it is found that the 
faid Sylas hath ſuſtained Damage by Reaſon 
of the Taking and unjuſt Detention of the 
Cattle aforeſaid, beſide his Coſts and 
Charges by him about his Suit in this Be- | 
Half expended; to four Pence, and for | 
Signed 3 May thoſe Coſts and Charges to 6d. Therefore 
2 Jac. 22 it is conſidered, that the ſaid Sas do re- 
cover againſt the ſaid William his Damages 
aforeſaid to 10 d. by the Inquiſition afore- 
ſaid in Form aforeſaid found, and alſo 
90. 55. 2 d. to the ſame Sylas, at his Re- 
queſt, for his Coſts and Charges aforeſaid, 
by the Court here of Increaſe: adjudged; 
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which faid Damages in the Whole amount. "if 
to 9 J. 6s. And the ſaid William 1 in Mex; bi 
FO [! 
This Judgment was emed on a Writ f | f 
Error. 4% | 1 
ND the = C. by R. B. his Arch 5 I 
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comes and defends the Force and In- for Damage- 
jury when, c. and well avows the Taking Texant in 2 
of the ſaid Cattle in the ſaid Place where, Prechold. 
&c. to be juſt, becauſe he ſaith, That the 


ſaid Place doth, and at the aid Time 


— 


5 


when, Sc. did contain in itſelf ten Acres | 
of Land with the Appurtenances; which # 
ten Acres of Land with the Appurtenances 7 
are, and at the Time of taking the Cattle | 4 
aforeſaid were the Soil and Freehold of the = 


ſaid C. and becauſe the Cattle aforeſaid, at 

the ſaid Time when, Fc. were in the ſaid 
Place, where feeding upon the Graſs there 
growing, and doing Damage- there, the 
ſaid C. well avows the Taking of the Cattle 
aforeſaid, in the {aid Place where, Sc. and 
juſtly, Ec. for the Damage there ſo done 
as aforeſaid. 


| 

| 

I 

il 

And the ſaid (Plaintiff) ſairh, That the 1 1 | 
U 


fad C. ought not to avow the Taking of 

the Cattle aforeſaid in the ſaid Place where, 

Sc. to be juſt, becauſe he ſaith, That the 
100 ten Acres with the Appurtenances are, 

and at the ſaid Time when, Sc. were the 
Soil and Freehold of the ſaid (Plaintiff) 1 
and not the Soil and Freehold of the ſaid - # 
"C08 - the ſaid C. hath above alledged; 1 
and 1 


gde A PRE N DTX 


| and this he prays may be inquired of by 
Pl. Gen. 574, the Country; and the faid C. does ler 
$7 the lame. 
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Pippin a —_ at 5 Suit of | 
Maynard. 


0 15 W. 3. in 1 


Blat in Replevin for the Taking « 
ps Plain” Cattle. { 


The Defen- A ND the ſaid Edward and Sarab by 
dants plead | IW. L. their Attorney come and de- 
2 2 fend the Force and Injury when, c. and 
ad A RNeiurn ſay, that at the Time when the Taking of 
make Cogni- the Cattle aforeſaid is ſuppoſed to be, "the 
ſance as Bai- Property of thoſe Cattle was in one Stephen 
_ - uy Hewes, who is now ſurviving and in full 

l Life, to wit, at H. aforeſaid in the County 

in their Free. àforeſaid; without that, that the Property 

hold. of the Cattle aforeſaid at the Time of the 

Taking of them was in the ſaid Jonathan 

Maynard, as he by his Writ and Declara- 

tion aforeſaid above ſuppoſes : And this 

they are ready to verify: Wherefore they 

| Pray Judgment of the Writ-and Declara- 
tion aforeſaid, and a Return of the Cattle 

aforeſaid, to be adjudged to them, &c. 

And to have a Return of the Cattle afore- 

faid, the ſame Edward'and Sarah, as Bai- 

liffs of A. B. and C. B. well acknowledge 

the Taking of the Cattle aforefaid in the 

| 28 Place where, Sc. called Hebrom, a 
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juſtly, Sc. becauſe they ſay, that the ſame 

Place called Hebrom contains, and at the 
faid Time when the Taking of the Cattle 
aforeſaid is ſuppoſed to be, did contain in 
itſelf 40 Acres of Paſture with the Appur- 
tenances in Kingfthorpe in the County a- 
foreſaid; which ſaid 40 Acres af Paſture: 
with the Appurtenances are and at the ſaid 
Time when, Cc. were the Soil and Free- 
hold of the ſaid A. B. and C. B. And be- 
cauſe the Cattle aforeſaid at the ſaid Time 
when, Cc. were in the ſaid Place called 
Hebrom aforeſaid, eating up the Graſs there 
then growing, and doing Damage there, 
the ſame Edward and Sarab, as Bailiffs of 
the ſaid A. B. and C. B. well acknowledge 
the Taking of the Cattle aforeſaid in the 
ſaid Place where, Sc. and juſtly, Sc. ſo 
doing Damage there : Wherefore they pray 
judgment, and a Return of the Cattle 
aforeſaid, to be adjudged to them, c. 

And the ſaid Fo. Maynard ſays, that his Rept and II- 

Writ and Declaration aforeſaid ought not {ve on the 
to be quaſhed, becauſe he ſays, that the * 
Property of the Cattle aforeſaid at the ſaid 
Time of the Taking of them was in the 
ſaid Jonathan Maynard in Manner and 
Form as he by his Writ and Declaration 
aforeſaid hath. above thereof alledged, to 

wit, at Hebrom aforeſaid in the County a- 

forefaid And this he prays may be inquired 

of by the Country: And the ſaid Edward 

and Sarah likewiſe : Therefore the Sheriff 

s commanded that he cauſe to come, -_ 3 


N. 
Where the A Os ſaid R. by R. B. his At- 
Defendant torney, comes and defends the Force 
. 2 and Injury when, Cc. and as to the Ta. 
pry a N, king of ten Sacks of Flower, Part of the 
bene as to the Goods and Chattels aforeſaid, he the ſaid 
Refidue. N. faith, That the Property of thoſe Goods 
| and Chattels àc the ſaid Time when, Oc. 
were in the ſaid R. and not in the faid 7. 
as it is above ſuppoſed by the Writ afore- 
ſaid; and this he is ready to verify; where- 
upon, as to the Taking and Detaining of 
thoſe Goods and Chattels, the ſaid R. prays 
Judgment of the Writ aforeſaid, and that 
it may be quaſhed, Sc. And as to the 
Taking of the Reſidue of the Goods and 
Chattels aforeſaid, he the ſaid R. pleads, 
that he did not take thoſe Goods and 
Chattels, the ſaid Reſidue, as the ſaid T. 
doth above complain againſt him; and 
thereof he puts himſelf upon the Country; 

and the ſaid 7. does likewiſe the ſame. 
And the ſaid J. as to the faid Plea of 
the ſaid R. above pleaded to quaſh the 
Writ aforeſaid faith, That his ſaid Writ 
ought not to be quaſhed by Reaſon of any 
Thing above alledged, becauſe he ſaith, 
That the Property of the Goods and Chat- 
tels aforeſaid above ſpecified in the ſaid 
Plea, at the Time of taking thoſe Goods 
% and Chattels, was in the ſaid 'T. as he doth 
above ſuppoſe by his Writ aforeſaid ; and 
this he prays may be inquired of by the 
Country; and the ſaid R. does _ 
| the 
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the ſame: Therefore as well to try that 
Iſſue, as the ſaid other Iſſue above joined, 
the Sheriff is commanded, that he cauſe Pl. Gen. 602. 
to come here twelve, c. | | 
Note ;. Upon pleading Non cepit on a Claim 

of Property, the Defendant ſhall have his 

Goods again. Salk. 581. 


AE the ſaid W. by H. S. his Attorney Cogniſance as 
comes and defends the Force and In- Bailiff for a 
jury when, Sc. and as Bailiff of M. G. Rent Charge. 
well acknowledges the Taking of the Cat- 
tle aforeſaid in the ſaid Place where, Sc. 
and - juſtly, Sc. becauſe he ſays, that the 
fame Place, in which the Taking of thoſe 
Cattle is ſuppoſed to be, contains, and at 
the ſaid Time when the Taking of thoſe 
Cattle is ſuppoſed to be, did contain in 
_ itſelf 40 Acres of Land with the Appur- 
tenances in L. aforeſaid, and that long be- 
fore the ſaid Time when, Sc. the ſaid F. 
was ſeiſed of the ſaid 40 Acres of Land 
with the Appurtenances, whereof the Place 
where, Sc. is Parcel, in his Demeſne as 
of Fee, and the ſaid 40 Acres of Land 
held of the ſaid M. as of this Manor of B. 
in the County of S. aforeſaid, by Fealty 
Suit of Court, and the Rent of 125. 64. 

every Year, at the Feaſt of St. Michael 
yearly to be paid; of which Services the 
| faid M. was ſeiſed by the Hands by the 
aid F. as by the Hands of his very Te- 

nant, to wit, of the Fealty and Suit of 

: A - - Cones 
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Court, and of the Rent aforeſaid in his De- 
meſne as of Fee; and becauſe 61. 12 d. 64, 
of the Rent aforeſaid, for nine Years ended 
at the Feaſt of St. Michael in the 26th 
Year of the Reign of the ſaid Lord the 
now King, to the fame M. at the ſaid 
Time when, Sc. were in Arrear and not 
paid, the fame . as Bailiff of the ſaid 
M. well acknowledges the Taking of the 
Cattle aforeſaid in the ſaid Place where, 
Sc. and juſtly, . Sc. for the ſame five 
Pounds twelve Shillings and fix Pence ſo 
in Form aforeſaid being in Arrear, as in 
Parcel of the ſaid Land of the faid M. in 
Form aforefaid held, and within the Fee, 
Sc. And this he is ready to verify: 
Wherefore he prays Judgment, and a Re- 
turn of the Cattle aforeſaid, to be adjudged 
to him, r. 55 
Bar, that he And the ſaid F. ſays, that the ſaid M. 
wy not ſeiſed, vas not ſeiſed of the Services aforeſaid by 
1 2 71 the Hands of him the ſaid F. as by the 
HFands of his very Tenant, as the ſaid V/. 
hath above alledged: And this he is read 
to verify: Wherefore for that the ſaid V/. 
the Taking of the Cattle aforeſaid in the 
ſaid Place where, Sc. hath above acknow- 
| ledged, the ſame F. prays Judgment, an 
his Damages by Reaſon of the Taking and 
unjuſt Detention of the Cattle aforeſaid, to 
be adjudged to him, &c. 3 
Iſſue thereon. And the ſaid William ” before) ſays, 
that the ſaid M. was ſeiſed of the Services 


aforeſaid by the Hands of the ſaid F. 35 


by 


— 


by the Hands " very Fetanty as he hath N = 
above alledged : And of this he puts him- j 


ſelf upun the Country : And the faid Fr. 1 
likewiſe, Ce. Therefore the Sheriff is com- | id 
mapded,, that he cauſe to come here from ' 
the Day of the Holy Trinity in three 00 


Weeks 12, Sc. by whom, Sc. and who 
peither, c. to becognize, Se. becauſe as 
wel, ' " HEE 


- » * 


1 ddiard and Crefuicke, 


r ———— — >>, 


” 
* 
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NPD the faid Francis by Andreto Tnnys Avowry for 
his Attorney comes and defends the Damage- * 

Farce and Injury when, Cc. and well fart in bs 
avows the Taking of the Cattle aforeſaid ene 
in the ſaid Place in which, c. and juſtly, 
Go, hecauſe he ſays, that the fame Place 

in which, Sc. is known, and at the faid 

Time when, Sc. and long before was 

known, as well by the Name of Hannam's 

Common, as by the Name of Hannam's 

Heath, and contains, and at the faid Time 

when, &c. contained in itſelf 5o Acres of 

Paſture with the Appurtenances in the ſaid 

Pariſh of Bitton in the ſaid County of 

Gloucefter, which ſaid 50 Acres of Paſture 

with the Appurtenances are, and at the 

ſaid Time when, c. were the Soil and 

Freehold of him the ſaid Francis; and be- 
cauſe the Cattle aforeſaid at the ſaid Time 
= when, _ were in the ſaid Place in which, 
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Sc. eating up. the Graſs there then grow- 
ing, and doing Damage there, the ſame 
Francis in his own proper m_ well avows 
the Taking of the Cattle aforeſaid in the 
ſaid Place in which, Sc. and juſtly, &c. 
ſo doing Damage there: And this he is 
ready to verify : Wherefore he prays Judg- 
ment, and a Return of the Cattle aforeſaid, 
together with his Damages, Coſts and 
Charges, in this Behalf ſuſtained, according 


21H. 8. c. 19. to the Form of the Statute in ſuch Caſe 


lately made and provided, to be adjudged 
wm, Ge oi on 2 : 
Bar, That And the ſaid Fohn Liddiard ſays, that 
T. M. was the ſaid Francis, for the Reaſon before al- 
m_ gn *e6, ledged, the Taking of the Cattle aforeſaid 
0 V L ang in the ſaid Place in which, Sc. ought not 


the Plaintif to avow Juſt, becauſe by proteſting that 


for their Lives. the ſame Place in which, Sc. at the ſaid 


Time when, Sc. was not the Freehold of 
him the ſaid Francis, as is above ſuppoſed, 
for Plea the ſame Fobn ſays, that long be- 
fore the ſaid Time of the Taking of the 
Cattle aforeſaid in the ſaid Place in which, 
Sc. to wit, on the 21ſt Day of Auguſt in 
the 1oth Year of the Reign of the Lord 
James, late King of England, Fc. Theodore 
Newton, Knt. was ſeiſed in his Demeſne as 
of Fee of and in one Meſſuage and 47 
Acres and a half of Land Arable, Meadow 
and Paſture, with the Appurtenances in 
Hannam and Bitton in the Pariſh of Bitton 
aforeſaid in the County aforeſaid ; and be- 
ing ſo thereof ſeiſed, afterwards, to Wit, 
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on the ſaid 2 1ſt Day of Auguſt in the roth 
Year of the Reign of the Lord James, late 


| King of England aboveſaid, at Bitton afore - 


ſaid in the County, aforeſaid, demiſed the 
Meſſuage aforeſaid and the ſaid 47 Acres and 
a half of Land Arable, Meadow and Paſture, 
with the Appurtenances, to Wilkam Lid- 
diard and Katherine his Wife, and him the 
ſaid Fohn Liddiard; To hold to the ſaid 
William Liddiard and Katherine his Wife for 
and during the Term of their natural Lives, 
and the natural Life of the longer Liver of 


them, and after their Deceaſe the Re- 


mainder thereof to the ſaid Fohn Liddiard 
for and during the Term of the natural 


Life of him the ſaid Fob: By Virtue of 


which faid Demiſe the ſame William and 
Katherine afterwards of the ſaid Meſſuage 
and the ſaid 47 Acres and a half of Land 
Arable, Meadow and Paſture with the Ap- 
purtenances, were ſeiſed in their Demeſne 
as of Freehold for the Term of their Lives 
and the Life of the longer Liver of them, 
the Remainder thereof after their Deceaſe 


to the ſaid John for the Term of his Life 


ſo as aforeſaid belonging; and the ſaid 
William and Katherine being ſo thereof 
ſeiſed afterwards, to wit, on the firſt Day 


of September in the 32d Year of the Reign 


of the Lord Charles the Second, now King 


of England, Sc. at Bitton aforeſaid in the 


County aforeſaid died thereof ſeiſed; after 
the Death of which ſaid William and Ka- 
therine he the ſaid Jobn, as in his Re- 

N A 4 mainder 
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mainder aforeſaid, afterwards, to wit, on 
the ſaid firft Day of September. in the gad 


Year of the Reign gf the Lord Charter the 


Second, now King of England, c. at 


Bitton aforeſaid in the Comey aforeſaid 


into the Mefſuage dforcfaid and che fad 


47 Aeres and a half of Land Arable, 
Meadow and Paſture, with the Appurte- 


The Entry of nances, by Virtue of the Demiſe atorefaid 


| the Plaintiff 


entred, and was and is yet thereof ſeiſed 
in his Demeſne as of Freehold for the 


Term of his Life: And the fame John 


_ farther fays, that at the Time of the De- 


Preſcription 
or Common. 


miſe aforeſaid made, he the ſaid Theodore 
Newton, and all thoſe whoſe Eſtate the 
fame Theodore then had of and in the ſaid 

Meſſuage and 47 Acres and a half of Land 


— Meadow and Paſture, with the 


Appurtenances, have had, and for Time 
t of Mind have been accuſtomed to 
os for themſelves, their Farmers and 


5 Tenants, of the ſaid Mefluage and the ſaid 


7 Acres and a half of Land Arable, 
ow and Paſtute, with the Appurte- 
nances, common of Paſture in the ſaid 


Place in which, Sc. for all their com- 


monable Cattle in and upon their Tene- 
ments aforeſaid with the Appurtenances 
Levant and Couchant every Year at all 


Times of the Year, _ to their Tenemerits | 


aforefaid belonging an rtaini By 
. whereof the ry a _ the 
3 when, _ 'to "with on the gth 
e Tear of the 


Reign 


aforeſaid in the Declaration aforeſaid 
above ſpecified, being then the proper 
Cattle of him the ſaid Jobn, upon the 
ſaid 47 Acres and a half of Land Arable, 
Meadow and Paſture, with the Appurte- 


nances, then Levant and Couchant, into 


the ſaid Common called Hamam Common, 
being the Place in which, Sc. put, as he 


well might, to uſe his Common aforeſaid ;- 


and the ſaid Francis the ſaid Cattle, to wit, 


the ſaid 30 Sheep fo in the faid Place in 


which, c. put, feeding on the Graſs there 
growing, and uſing the Common of Pa- 
ſture of him the ſaid John there, afterwards 
at the ſaid Time when, Fc. to wit, on 
the 10th Day of September in the 33d Year 
aboveſaid, at Bitton aforeſaid in the ſaid 


Place in which, &c. commonly called Han- 


nam s Common, took and them unjuſtly de- 
tained, againſt Surety and Pledges, in 


Manner and Form as the ſaid Fobn above 
againſt him complains : And this the ſame 
Jobn is ready to verify: Wherefore he 


prays Judgment, and his Damages by 
Reaſon of the Taking and unjuſt Deten- 
tion of the Cattle aforeſaid, to be adjudged 
to him, Ec. nos 


And the faid Francis Creſwicke as before gepl. That g 
ſays, that the ſaid 530 Acres of Paſture, is his Free- 
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called Hannam's Common, otherwiſe Han- hold. 


nam's Heatb, are and at the ſaid Time 


when, c. were the Soil and Freehold of 


him the ſaid Francis; and becauſe the 
| 5 + 4 7 Cattle 
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Cattle aforeſaid at the, ſaid Time when, 
Sc. were in the ſaid Place in which, Ce. 
eating up the Graſs then there growing, 


and doing Damage there, the ſaid Francis 


the ſame Cattle took, as he hath above 
alledged ; without that, that the ſaid. Thes- 


dore, and all thoſe whoſe Eſtate the ſame 


Theodore then had of and in the faid Meſ- 
ſuage and 47 Acres and a half of Land 


Arable, Meadow and Paſture, with the 
Appurtenances, have had, and from Time 
out of Mind have ls accuſtomed to 
have, for themſelves, their Farmers and 


. Tenants, of the ſaid Meſſuage and the ſaid 


47 Acres and a half of Land Arable, 


Iſſue on the 
Traverſe. 


Meadow and Paſture, with the Appurte- 
nances, Common of Paſture in the ſaid 
Place in which, Fc. for all their com- 
monable Cattle in and upon their Tene- 
ments aforeſaid with the Appurtenances, 


Levant and Couchant every Year at all 
Times of the Year, as to their Tenements 


aforeſaid belonging and appertaining, as 


the ſaid Jobn in bar to the Avowry 
aforeſaid hath above alledged : And this 


he is ready to verify: Wherefore he prays 
Judgment, and a Return of the Cattle a- 
foreſaid, together with his Damages, &c. 
to be adjudged to him, , + 

And the ſaid Fohn Liddiard as before 
ſays, that the ſaid Theodore Newton, and 


all thoſe whoſe Eſtate the ſame Theodore 


then had in the ſaid Meſſuage and 45 Acres 
and a half of Land Arable, Meadow and 
_ 
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Paſture, with the Appurtenances, have 
had, and from Time out of Mind have 
been accuſtomed to have, for themſelves, 


their Farmers and Tenants, of the faid 


Meſſuage and the ſaid 47 Acres and a half 


of Land Arable, Meadow and Paſture, 


with the A ppurtenances, Common of Pa- 


ſture in the ſaid Place in which, Sc. for 
all their commonable Cattle in and upon 


their Tenements aforeſaid with the Appur- 


tenances, Levant and Couchant every Year 
at all Times of the Year, as to their Te- 
nements aforeſaid belonging and appertain- 
ing, in Manner and Form as he the ſaid 
John Liddiard hath above alledged: And 
this he prays may be inquired of by the 
Country : And the faid Francis likewiſe : 
Therefore the Sheriff is commanded, that 
he cauſe to come before the Lord the King 
in the Octave of St. Hillary whereſoever, 
Sc. 12, Sc. by whom, Sc. and who 


neither, Sc. to recognize, Cc. , becauſe as. 


well, Ce. The ſame Day is given to the 
Parties aforcſaid, &c. | 


* 
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| ND the ſaid A. pleads, That the ſaid A Plea in Bar 
. C. by Reaſon of any Thing above to an Avowry, 
alledged, ought not to avow the Taking that the Plain- 


of the Cattle and Chattels aforeſaid in the 


tiff tendered 
to the Defen- 


laid Place wherein, &c. to be juſt, (or gant ſufficient 
ought not to juſtify) becauſe he ſaith, That Amends for 
afrer the ſaid C. had taken the-Cattle and the Damage- 


Chattels in the Place aforeſaid, (to wit, [on 
ſucb a Day and Tear] at W. aforeſaid, he 
N 1 ; — 


Feaſant. 


the faid A. tendered to the ſaid C. 65. 8 d. 
which were ſufficient Amends for the Da- 
es done to him in the ſaid Place where- 

in, Fe. which 6s. 8 d. the ſaid C. then 
and there totally refuſed to accept, and 
unjuſtly detained the Cattle and Chattels 


aforeſaid, againſt Sureties and Pledges, &c, |} 


until, Sc. as he the faid AH. doth above 
complain againſt him; and this he is ready 
to verify; wherefore, in as much as the 
 faid C. doth above acknowledge the Ta- 
king of the ſaid Cattle and Chattels in the 
ſaid Place wherein, Cc. he the faid 4. | 

ys Judgment and his Damages, occa- 
— by the Taking and unjuſtly Detain- 
ing of the Cattle and Chattels aforeſaid, to 
i be adjudged to him, &c. „ 
Defendant And the ſaid C. proteſting, that the 
tar bee de amages aforfad dose to the Tad C | 
4 the ages id done to the ſaid C. 
r ce fal Plate where; G0 fas Flas fark, | 
ficient A- That the ſaid A. did not tender to the ſaid 
_ for C. the faid 6s. 8 d. for the Damage done | 
the Tender, in the ſaid Place where, Ec. as the faid A. | 
' hath above alledged; and this he is ready 
to verify; wherefore he prays Judgment, 
and a Return of the Cattle and attels | 

ad aforeſaid, to be adjudged to him, -&c. 


ii Gender the he did tender to the aid C. the ſaid 65. 84. | 
656. 84. and for the faid Damages done him in the ſaid | 
; * 1 Place where, Fc. as he hath above - 5 
Fl. Gen. 596, Jedged ; and this he prays may be inquii I 
. andy 


And the ſaid, A. as before ſaith, That 


i qQ N 
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ND the ſaid H. by J. T. his At- An Avowry, 
torney comes and defends the Force gg 

f . ny - - Tendant tra- 

and Injury when, Sc. and pleads, That in „erſeth the 
the faid County of D. there is a Place Place, and 
called M. D. and another Place called M. faith, that 
in E. and another Place called A. J. in E. tere are de. 
aforeſaid; without that, that in the ſaid 3 wag 
Vill of K. there is, or at the ſaid Time ſame Name, 
when, Sc. was any Place called or known but that they 
by the Name of M. only, and that he, at ae differently 
the ſaid Time when the {aid Cattle is fop- bed, de) he 
poſed to have been taken, took the ſaid ing 
ſix Oxen and eight Cows above ſpecified Addi 
in the ſaid Declaration, and alfo an Horſe 
of the ſaid (Plaintiff) in the ſaid Place 
called M. D. without that, that he took 
the ſaid ſix Oxen and eight Cows at K. 
aforeſaid, in the faid Place called M. only; 
as the ſaid (Plaintiſf) doth above ſuppoſe 
by his ſaid Declaration, of all and ſingular 
which Cattle aforefaid, one Sir P. E. Knt. 
then Sheriff of the ſaid County of D. 
granted a Replevin to the ſaid (Plaintiff) 
upon his Plaint thereon; and this he is 
teady to verify; wherefore he prays Judg- 
ment of the Declaration aforeſaid, and to 
have a Return of all and ſingular the Cattle 
aforeſaid z and the faid (Defendant) as Bai- 
lif to F. B. well acknowledges the Taking 
of the ſaid fix Oxen, eight Cows, and one 
Horſe, in the ſaid Place called M. D. and 
juſtly, St. becauſe he faith, L/ ge 8 


9 


tions. 


where the De- 
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SF 
with the Avowry, concluding with 4 Por 

of a Return], &c. 1 

Tbis Precedent is agreeable to the Ciſ re- c 

ported in Salk. 93, 94. where the Defen- t 

dant pleaded, That the Cattle were taken 9 

in another Place; without that, &c. and 1 

it was held by the Court that this was noi 8 

enough, but the Defendant muſt go further, 0 

and make an Avowry for a Returno Ha- i 

| bendo, yet ſuch Avowwry is only a Sug- i 

geſtion to bring bim within the Statute of c 

HF. 8. for Damages ; before that Statute h 
7&21H.8. mo Damages were given, and without ſuch a 
1 Suggeſtion he is not within that Statute, t 
| and it being only for this particular Pur- a 
poſe, is not traverſable. h 


- "ea the faid Richard Poole pleads, = : 
that the ſaid Thomas Longevill ought C 

not to avow the Taking of the Cattle a- 

foreſaid in the ſaid Place in which, Sc. to 

be juſt, for the Reaſon above alledged, 

nor ought they the ſaid Anthony, William 

and Thomas Leadale, as Bailiffs to the ſaid 

Thomas Longuevill, to acknowledge the ſaid 

Taking of the Cattle aforeſaid in the ſaid 

Place in which, &c.. to be juſt, for the 

That Plaintig fame Reaſon, becauſe he ſaith, That he the 


at the Time ſaid Richard Poole, at the ſaid Time when, 
when, Fc. and | 

long before, was poſſeſſed of a Cloſe adjoining to the Place in which, 
| Sc. and that T. L. the principal Defendant, and all thoſe, &c. Time 
out of Mind were uſed to repair the Fences of the locus in quo, Cc. 


which divided the ſame from the Plaintiff's Cloſe. 8 
| | | Oe. 


mann — OO 2 
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Ge. was, and long before had been poſ- 
ſeſſed of and in a Cloſe of Paſture in Barne 
aforeſaid, near adjoining to the ſaid Place 
called Parks, in which, &c. and further, 
the ſaid Richard Poole ſaith, That the ſaid 
= Thomas Longuevill, and all thoſe whoſe 
= Eſtate he the ſaid Thomas Longuevill now 
hath, and at the ſaid Time when, &c. had, 
of and in the Cloſe aforeſaid called Parks, 
in which, Sc. for ſo long a Time as there 
is no Remembrance of any Man to the 
contrary, have made and repaired, and 
have been uſed and accuſtomed to make 
and repair the Hedges and Fences between, 
the ſaid Cloſe called Parks, in which, Cc. 
and the ſaid Cloſe of Paſture of the ſaid | 
Richard; and the ſaid Richard further That thoſ 
ſaith, That before and at the Time when, Fences before 
Sc. the Hedges and Fences between the a 2 
ſaid Cloſe in which, Sc. and the ſaid ene ont of 
Cloſe of Paſture of the ſaid Richard Poole Repair. 
were broken, laid open, and in great De- 
cay for want of repairing them, by which 
Means the Cattle of the ſaid Richard being 
3 put into his ſaid Cloſes of Pa- 
ure, afterwards, and before the ſaid Time 
when, Sc. that is to ſay, upon the 27th py reaſon 
Day of February in the 18th Year afore- whereof 
faid, eſcaped out of the Cloſe of the ſaid Plaintiff sCat- 
Richard, and by the Hedges and Fences . — _ 
aforeſaid being broken, entred into the ſaid ;, 920. 
Cloſe in which, Sc. and there remained 
until they the ſaid 7. L. A. V. and T. 
afterwards and before that the ſaid _— 
a, 4 
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and before the ha or could have any Notice of the aid 
wings wr = Cattle's being in the ſaid Place in which, 
any Notice Ge. (to wit) at * ſaid Time when, Ge. 
| thereof, De- took the ſaid Cattle in the faid Place in 
 fendants took which, Sc. and unjuſtly detained them 
de Cattle. againſt Sureties and Pledges, in the Man- 


ner and Form as the faid Richard doth 
above complain thereof againſt them; and | 


this he is ready to verify; wherefore, and 
in as much as the ſaid T. 4 V. and 7, 
do above acknowledge the Taking and 
Detaining of the Caitle aforeſaid, he the 
Plaintiff prays ſaid R. . . prays Judgment, occaſioned by 
Jadgment,and the Taking and unjuſtly Detaining of the 
e wm _ aforeſaid, to be adjudged 1 to him, 
| Go 
2 Saund. 289, To this Plea in Bar of the Avowry the 


290, Defendant demurred, and the Plaintiff | 
2 Keb. 669, joined in Demurrer, and Judgment was | 
2 Danv. 642, Ziven in the Common Pleas 2 the De- 
pl. 579, fendant, that the Plaintiff's Plea in Bar was | 
2 Vent. 50. not good; upon which a. Writ of Error 
1 3 was brought, and the Counſel for the 
„g. Plaintiff in Error argued, that the Judg- | 


1577, 1578. 


1 Saund. 226, ment was erroneous, and that the Cattle 
227. could not be diſtrained, becauſe they 
| Co. Lit. 161, eſcaped for the Default of Fences, which Y 


— > "uf upon the Face of the Record ought to 


651. have been repaired by the 4 
Piowd. 38. gui. But — oi this the Judg- 


2 Edw. 4. 6. ment was affirmed, and the Court relied 
2 Leon. 7. much upon the Caſe in 20 H. . 21, B. 


Sv: my, 3 where it is "Þ faid, That if the Cattle eſcape f 
pr 322, into any Land, and the Lor d wow ains 
372. | tuhem, 
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them, ſuch Diſtreſs is good, and that it is Fitz. Avow. 
not material whether they were Levant and 779 , g. 
Couchant or not; but Saunders in the Re- 5 3 8 
port of this Caſe takes Notice, that this Bro. Diſtreſs 
Caſe, in his Opinion, was hard to be main- (43, 57. 


tained ; for, fays be, there is a vaſt Dif- Treſpaſs 18 1. 


ference between a Lord's diſtraining within * — — 
his Seigniory and a Leſſor's diſtraining for 308. 

Rent reſerved upon his own Leaſe; for the 1 Sid. 70. 
Lord hath nothing to do with the Land or 2 Mod. 3 16, 

the Fences, and ſo it is not material to him 3 od. 1 12. 

whether the Fences are in Repair or not; 2 La 


but it is otherwiſe of a Leſſor, fo he him- 5 Mod. 147 


ſelf ought to repair the Fences, or to take 148. 
care that his Tenant repairs them; for 
otherwiſe he would take an Advantage of 

his own Wrong, which would be inconve- 
nient ; and this Diſtinction (ſays he) ſeems 

to be warranted by the Books of Mich. 
14 & 15 Zl. Dyer 317, 319. 22 Kd. 4- 
49.8. H. . . 15H „ MER 

the Cattle eſcape into the Land without 

any Default of the Fences, or that the 
Tenant of the Land is not bound to repair 
thoſe Fences, for Default whereof the Cat- 

tle eſcape and are diſtrained, it is not ma- 
terial to the Lord or Leſſor, whether they 

are Levant and Couchant or not. Note; 
the Caſe of Reynolds and Oakley, reported 

in 1 Brownl. 170. and in Heb. 265. ſeems 
to favour this Opinion of Saunders; there 
the Defendant avowed for Rent reſerved 
upon a Leaſe for Life, and the Plaintiff in 
his Plea in Bar to the Avowry ſhews, * 
4 1 0 
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the Place in which, &:. did adjoin to the 
_ Plaintiff's Cloſe, and that the Cattle, againſt 
the Plaintiff's Will, did eſcape into the 
other Cloſe, and that he did preſently fol- 


low the Cattle, and before he could drive 


them out of the Cloſe the Defendant di- 


ſtrained them. The Court held, That in 


as much as the Beaſts were always in the 


Plaintiff's Poſſeſſion, and in his View, the 


Defendant could not diſtrain thoſe Cattle as 


the Cattle of a Stranger ; but if he had 


Nonſuit in 


Replevin for] © 
| not declaring: zerf Bur 


permitted the Beaſts to have remained 
there by any Space of Time, tho? they had 
not been Levant and Couchant, the Leſſor 


might have diſtrained them as the Beaſts 


of a Stranger. In the Report of this Caſe 


in Hob. the Opinion of the Court does not 
appear, for it is there ſaid, the Caſe had 


been ſomewhat better if the Tenant ought 
to maintain the Fences. 


Eldridge and Burfeild. 


Suſſex, to wit. JF Homas Eldridge was ſum- 

7 moned to anſwer to Ro- 
eild in a Plea, why he took ſeven 
Cows of him the ſaid Robert and them un- 


juſtly detained, againſt Surety and Pledges, 


Sc. And whereon the ſame Thomas in his 
proper Perſon hath offered himſelf the 
fourth Day againſt the ſaid Rebert in the 


| Plea aforeſaid ; and the ſame Robert, altho 


ſolemnly called, doth not come, but hath 


made Default : Therefore it is conſidered, 


that 


| EI „ e V2 5 —— g— De a r 


that the ſaid Thomas Eldridge do go thereof 1 
without Day, Fc. and that the ſaid Robert | . 10 
and his Pledges to proſecute, to wit, 7obbn 

Doe and Richard Roe be in Mercy, Sc. „ on 
2, The Names of the Pledges, &c. and W 

that the ſaid Thomas have a Return of | 1 

the Cows aforeſaid, Sc. Afterwards, to 

wit, n: I ger me 
in this ſame Term before the Lady the 

Queen at Weſtminſter comes here into 

Court the ſaid Robert Burfeild by A. B. his 
Attorney, and by the Statute, Sc. prays i; E. i. 6. 2. 
the Writ of the Lady the Queen of ſecond 
| Deliverance of the Cattle aforeſaid ; and to 
him' it is granted, returnable here from the 
Day of whereſoever, Fc. 


ANNE, &c. To the Sheriff of Middle- Inquity of 

# ſex, Greeting: Whereas Jobn S. late Damnages in 1 
of the Pariſh of St. Clement Dhnes in your de Judg- 145 
County, Eſq; was ſummoned to be in our | 


ment was {$40 
Court before us to anſwer to William P. Eſq; given for the | \\ 
in a Plea, why on the 14th Day of OFober Refendant on 142 
in the Hrſt Year of our Reign, , . 
Pariſh of St. Clement Danes in your County, 4 
in a certain Place there called a Chamber 1 
in Devereux Court, he took the Goods and 4 
Chattels of him the ſaid Milliam, to wit, | ple 
one Bed, one Bedſtead, one Bolſter, one _ ”- j 
Pillow, four Curtains Vallance, two Blank- * 
ets, one Quilt, one Cheſt of Dfawers, 20 | Es 0 
Books, one Looking-glaſs, one large Bruſh; . 
one large Trunk, and four Chairs, and un- x 
juſtly detained them, againſt Surety and _ 
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Pledges, until, Sc. And the ſaid, John S. 
came and in our ſame Court before us al- 
ledged and ſajd, that the faid /, Alan ought 
not to have or maintain his Action afare- 
ſaid” thereof againſt him, becauſe, he ſaid, 
that as to the ſaid one Bed, one Bedſtead, 
_ one Bolſter, one Pillow, four Curtains Val. 
lance, two Blankets, one Quilt, one Look- 
| ing-glaſs and 10 Books, Parcel of the 
/ Goods and Chattels aforeſaid in the Decla- 
CIS © CSI oa Call DJ 35: \ 1 
ration aforeſaid mentioned, the Property of 
thoſe Goods and Chattels at the ſaid Time 
A the Taking of the ſame was in him the 
ad, Jahn; without that, that the Property 
of. thoſe Goods and Chattels at the ſaid 
1 0129903 1 N Fas . 
Time of the Taking of the ſame was in 
the ſaid William, as by the Declaration 
aforeſaid was above | ſuppoſed : And this 
he was ready to verify: And as to the ſaid 
| one Cheſt of 5 Drawers, 'one large Bruſh, 
} dne large Trunk, 10 other Books and four 


f 5 | Fas b : 

N Chairs, the Reſidue of thoſe Goods and 
th Chattels laſt mentioned, the Property of 
* the ſame Goods and Chattels was in one 


Richard. F. without that, that the Property 
of the Reſidue of thoſe Goods and Chattels | 
was in the ſaid Y/illam, as by the Declara- | 
tion aforeſaid was above ſuppoſed: And 
this he was ready to verify and prove, &c. 
] Wherefore he prayed Judgment if the ſaid 
S William ought to have or maintain his 
Action aforeſaid thereof againſt. him, Gs 
and he prayed, alſo a Return of all and 


APPENDIX. 
ſingular the Goods and: Chattels PREV 


together with his Damages, Coſts and 


Charges by him about his Suit in that -Be- 
| half expended, 10 be adjudged/to/ him; 


er. Ald. the ſaid Millium (aid, that the Demurrer.. 


Plex aforefaid by the ſajd John above 
pleaded, and the Matter in the ſame con- 


tained, were inſufficient in Law to preclude 


— * 


him the faid Milliam front having his Ac- 
tion aforeſaid againſt the ſaid John, and 
that. he to that Plea in Manner and Form 
aforeſaid! pleaded had no NeeeHity, nor 


was by the Law of the Land obliged" in 


any Manner to anſwer: And this he was 
ready to verify: Wherefore for want of 4 
ſufficient Anſwer in chis Behalf, he tlie 


fame Nillam prayed Judgment and his 
Damages, by Reaſon of the Caption” and 


unjuſt Detention; of the Goods and "Chat! 
tels aforeſaid, to be adiudged to him, Ot. 


And the ſaid Jobs ſaid, that the Plea Joinder. 


aforeſaid by him the aid Jobn in Manner 
and Form aforeſaid above” pleaded; . arid 
the: Matter in the ſame contained, were 

and ſufficient in Law to preclude the 


id William from having his Action afore- 


| faid againſt him the ſaid John; which ſaid 
Plea, and the Matter in the ſame con- 
tained, . he the ſame Fobn was ready to 
verify and: prove, as the Court, Sc. And 


becauſe the ſaid William did not anſwer to 


that Plea, nor hitherto in any wiſe deny it, 
he the ſame Jobn (as before) prayed Judg- 


_ ad « | Return of all and * 5 


1 2 the 
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the Goods and Chattels aforeſaid, together 
with his Damages, Sc. to be adjudged to 


judgment for him, &c. And it was thereupon in ſuch 


the Defen- 
dant. 


Manner proceeded in our ſame Court be- 


fore us, that it was conſidered, that the 


- Plea aforeſaid by him the ſaid John above 


pleaded, and the Matter in the ſame con- 


tained, were good and ſufficient in Law to 


preclude the ſaid William from having his 


Action aforeſaid againſt him the ſaid John: 


It was alſo conſidered, that the ſaid William 


P. ſhould take nothing by his Writ afore- 
ſaid, but for, his falſe Claim ſhoold: be in 
Mercy, Sc. and that the ſaid Fobn ought 


to recover his Damages againſt the ſaid 


William by reaſon of . Caption and un- 
juſt Detention of the See and Chattels 


aforeſaid: Therefore we command you, 


that by the Oath of 12 good and lawful 
Men of your Bailiwick you diligently in- 


gquire what Damages the ſame: Jobn hath 
ſuſtained, as well by Reaſon of the Caption 


and unjuſt. Detention of the Goods and 
Chattels aforeſaid, as for his Coſts and 
Charges by him about his Suit in this Be- 
half expended; and the Inquiſition which 
you ſhall thereof take ſend to us on 
whereſoever we ſhall: then be in England, 
under your Seal and the Seals of thoſe by 
whoſe Oath you ſhall take that Inquiſition, 
together with our Writ to you therefore 
directed. Witneſs J. Holt, Knt. at Weſt- 
minſter 12th Day of February 1 in the ſecond 


N Tear of our eie 
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Geo ORGE, &c. To the Sheriff of Sup 80 An — of 
ſex, Greeting : Whereas William A. me — e 

was ſummoned to be in the Court of the ue of he 
Lady Anne, late Queen of Great Britain, Cattle di- 
Sc. before the late Queen herſelf, to an- ſtrained on 2 
ſwer to Matthew G. in a Plea, why the Nonſuit in 
ſaid William on the gth Day of April in the ä 
12th Year of the Reign of the ſaid Lady 
the Queen, at Chalvington in the County 
aforeſaid, in a certain Place there called the 
Croft, took the Cattle, to wit, 8 ewes and 
6 Lambs of him the ſaid Matthew, and 
them unjuſtly detained, againſt Surety and 

Pledges, c. And the ſame William in 

the ſame Court before the ſaid Lady the 
late Queen appearing, for a certain Cauſe 
by him alledged ſaid, that he took the 
Cattle aforeſaid at Ripe, | otherwiſe Cock- 
lington in the County aforeſaid ; without 
that, that he took the Cattle aforefila at 
Chalvington in the County aforeſaid, as the 
ſaid Matthew by his Declaration aforeſaid 
had above alledged: And this he was 
ready to verify: Wherefore he prayed 
Judgment of the Writ aforeſaid, and that 
the ald Writ and Declaration, 22 and to 3 Leon. 213. 
have a Return of the Cattle aforeſaid; the 
ſame Wilkam, as Bailiff of Robert R. well 
acknowledged the Taking of the Cattle 
aforeſaid in the ſaid Place to be juſt, &c. 
becauſe he ſaid, that the ſame Place, called 
the Cony Earths, contained in itſelf 5 Acres 


ve Land with the Appurtenances in the 
x2 -- ſaid 
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ſaid Pariſh of Ripe, otherwiſe Cocklington 
iin the County aforeſaid, of which ſaid ; 
Acres of Land with the Appurtenances the 
ſuame Robert R. pefore the ſaid Time when, 
Se. was ſeiſed in his Demeſne as of Fee; 

7 and being ſo thereof ſeiſed, before the ſaid 
TDime when, Ce, to wit, on the 18th Day 
of March in the 14th Year of the Reign 

of the ſaid Lady the late Queen, at the 
Pariſh of Semiſton in the County aforeſaid, 
the ſaid Robert R. demiſed to one Matibew 

G. the Younger the ſaid 5 Acres of Land 

with the Appurtenances, by the Name of 

all thoſe two Pieces or Parcels of Paſture, 

called the Cony Earths, with the Appurte- 
nances lying and being in Ripe, otherwiſe 
Cocklington aforeſaid; To have and to hold 

the faid g Acres of Land with the Appur- 

tenaces whereof, Cc. to the ſame Matibeu 

G. from the Feaſt of the Annunciation of 

the Bleſſed Virgin Mary then next enſuing 

unto the End and Term of one whole 

Year, and fo from Year to Year as long as 

bath Parties ſhould pleaſe ;_ Yielding and 
paying therefore the yearly Rent or Sum 

of 50s. of lawful Money of Great Britain, 

at the two moſt uſual Feaſts or Terms in 

the Year, to wit, on the Feaſt of St. Mi- 

chael the Archangel and the Annunciation 

of the Bleſſed Virgin Mary, by even and 

equal Portions to be paid: By Virtue of 

which Demiſe the ſame Matthew G. the 
Younger, afterwards and before the faid 
Time when, Sc. to wit, on the 26th Day 
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of March in the Year laſt aboveſaid, into 

the ſaid 5 Acres of Land with the Apput- 
tenances whereof, Sc. entred, and was 
thereof poſſeſſed; and he the ſaid Matthew 


G. the Younger being ſo thereof poſſeſſed, 


and the ſaid Robert of the Reverſion of the 


faid 5 Acres of Land with the Appurte- 
nances being ſeiſed in his Demeſne as of 


Fee; and becauſe 30 5. of the Rent afore- 
ſaid, for one Year ended on the Feaſt of 


the Annunciation of the Bleſſed Virgin 


Mary in the 12th Year of the Reign of the 
ſaid late Queen, to the ſame Robert after 


that Feaſt and at the ſaid Time when, Sc. 


were in Arrear and unpaid, the fame Mil- 
liam, as Bailiff of the ſaid Robert, well 


acknowledged the Taking of the Cattle 


aforeſaid in the ſaid Place in which, &c. 
as in Parcel of the Tenements aforefaid 


with the Appurtenances whereof, &c. to 


the ſame Matthew G. in Form aforeſaid 


demiſed, and juſtly, &c. for the ſaid 30 3. 


Rent to the ſaid Robert in Form aforeſaid 


being in Arrear, Cc. And this he was ready 


to verify: Wherefore he prayed Judgment, 


and a Return of the Cattle aforeſaid, to- 


gether with his Damages, Coſts and Charges 


in this Behalf expended, according to the 


Form of the Statute in ſuch Caſe made and 
provided, to be adjudged to him, &c. 
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And afterwards the ſaid Lady the Queen Demiſe of the 
departed this Life: And upon this the ſaid Queen. 


Matthew prayed Leave of our Court be- 


fore us until on the Morrow of the Holy 


3-4 Tini. 
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Trinity, whereſoever, Fc. to plead in Bar 
to the Cogniſance aforeſaid ; and he had, 
Sc. The ſame Day was given to the ſaid 
William, c. On which Day came the ſaid 
William into our ſame Court before us at 
Weſtminſter , and the ſaid Matihery, altho? | 
{ſolemnly called, did not come, nor farther - ba 
roſecute his Writ aforeſaid : Therefore it Pz 
is conſidered, that the ſaid Matthew take 
nothing by his Writ aforeſaid, but be in 
. Mercy for his falſe Clajm thereof, and that 
the ſaid William do go thereof without 
Day, &c. Therefore we command you, 
that according to the Form of the Statute 
in ſuch Caſe lately made and provided, by 
the Oath of 12 good and lawful Men of 
your County you diligently inquire how 
much of the yearly Rent aforeſaid at the 
ſaid Time of the taking and diſtraining of 
the Goods and Chattels aforeſaid was in 
Arrear and unpaid, and how much the 
| Goods and Chattels aforeſaid ſo as afore- 
ſaid taken and diſtrained were worth, ac- 
. cording to the true Value of the ſame; 
and the Inquiſition which, Sc. ſend to us 
from the Day of St. Michael in three Weeks 
pnder your Seal and the Seals of thoſe by 
whoſe Oath you ſhall take that Inquiſition, 
together with this Writ, Witneſs T. Par- 
Fer, Knt, 8 1 
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The Execution of this Writ appears in a 
gertain Schedule to this Inquiſition annexed. 


Suſſex, 
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Suſſex, to wit. . Inquiſition indented The Return, 114 

taken at Eaſtgrinſtead g =— 

in the County aforeſaid on the fifth Day 01 

of Auguſt, Fc. In Witneſs whereof as . 

well 15 the Sheriff as the Jurors aforeſaid . 
have to this Inquiſition ſet our Seals the 

Pay, Year and Place aboveſaid. | 


Fames Smith, Bart. Sheriff. 


The Rent in Arrear 8]. . | | 
The Value of the Goods 8 J. : fob 
For Coſts, according to the Form of the = 15 

Statute, 9 /. | | 
8 December I 71; £, 


AM ES, Ec c. Fo: the Sheriff of Glou- An E of 
ceſter, Greeting: Whereas Jobn JW. Damages in 
Gent. lately in our Court before us at rs 7 US 
Weſtminſter, by our Writ impleaded Francis e ene, | | 1 
C. Eſq; Henry C. the Elder, George 7. 


William B. and Henry C. the Younger, in „ {lr 
= 


: — ——— ͤ— Gen 


” - 
a. hy 


2 Plea, why they took the Cattle of him 
the ſaid John, and them unjuſtly detained, 
againſt Surety and Pledges, c. And : 
thereupon the ſame Fohn by Thomas E. his 
Attorney complained, that the ſaid Prancis, | | 
Henry C. the Elder, George, William, and .Þ 
Henry C. the Younger, on the firſt Day | Y 
of September in the 36th Year of the 
Reign of the Lord Charles the Second, late 
King of England, Ec. at the Pariſh of St. 

1 Philip and James in your County aforeſaid, 

75 * | in 
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in a certain Place there called Conham, took 
the Cattle, to wit, fifty Sheep of him the 


ſaid Jobn, and them unjuſtly detained, 
againſt Surety and Pledges, until, Se. 
whereby he then faid that he was pre- 


judiced, and had Damage to the Value of 


20 J. And therefore he then produced the 


Suit, Sc. And thereupon the ſaid Francis, 


Henry, George, William and Henry, by C. H. 


their Attorney came and defended the 
Avowry and Force and Injury when, &c. And the faid | 
Cogniſance. Francis in his own Right well avowed, and 


George, William and Henry, as Bailiffs of 


as Bailiff of Thomas S. and Stephen C. Gent. 
well acknowledged, and the ſaid Henry, | 


the ſaid Francis, Thomas and Stephen, well 
acknowledged the Taking of the Cattle 


: - + aforeſaid, in the ſaid Place in which, Ge. q 
and juſtly, Sc. becauſe they ſaid that long 


in which, Sc. is and at the ſaid Time 


3; 
Ke 


when, Fc. and alſo for Time immemorial 1 


before the ſaid Time when, F. the Lord 
Cbarles the Second, late King of England, | 
Sc. was ſeiſed of and in the Foreſt or 
Chaſe called Kings-wood, with the Appur- 
tenances in your County aforeſaid, in his 
Demeſne as of Fee in the Right of his 
Crown of England; and that the ſaid Place 


7 
2 
" 


was within the Foreſt aforeſaid, and Parcel 
of the ſame Foreſt, and that the ſame late 


King being ſo ſeiſed before the ſaid Time 
when, Sc. by Indenture made at Vet- 
minſter in the County of Midaleſer, on the 
20th Day of January in the 21ſt Year of 8 
the Reign of the ſame late King, between 


Big 


the = 
1 


i 
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the ſame late King of the one Part, and 


one Baynham T. Knt. and Bart. of the other 


Part, which ſaid Indenture ſealed under the 


Greas Seal of England, the ſame Francis, 


Henry, George, William and Henry then in 
Court produced, the Date whereof is the 


Day and Year laſt aboveſaid, the ſame late 


King Charles the Second; for the Con- 
ſiderations in the fame Indenture men- 
tioned, with the Advice of two of the 
Commiſſioners of the Treaſury of the 
ſame late King, granted, demiſed and to 


farm let to the ſaid Baynbam the Foreſt. or 


Chaſe aforeſaid, with the Appurtenances, 


by the Name of all that Foreſt or Chaſe 


called K:zngſwood,' lying and being in or 


near the Pariſh of St. Philip and James 


in the City of Briſtol in the Pariſh of Bitten 
 Mangetfield, otherwiſe Mangerfeld Stapleton, 
= otherwiſe S:ableton, Hambroocke and Weſtan- 
bam in your County, containing by Eſti- 
mation 3432 Acres of waſte Land, more 
or lefs, and extending on ſundry other 
Lands, as well Waſte as incloſed, in or 
near the Pariſhes aforeſaid, or ſome of 
them, together with all Bucks, Does and 
other Beaſts then being within the Limits 
of the Foreſt or Chaſe aforeſaid, and all 
Liberties, Franchiſes, Privileges, Rights 
and Appurtenances to the ſame Foreſt or 
Chaſe belonging, incident or appendant, or 


within the Foreſt or Chaſe then before had, 
uſed or enjoyed in the Times of the Lady 


Elizabeth, late Queen of Emnpland, or of 


the Lord TT late King of 2 and 


the 
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the Lord Charles the Firſt, late King of 
England, or any of them, by Reaſon or 
Pretence of the ſaid Foreſt or Chaſe, or 
the Liberties and Franchiſes of the ſame, 
to have and to hold the ſaid Foreſt, Chaſe, 
Franchiſes, Liberties, Privileges, and all 
and ſingular other the Premiſſes in the 
ſame Indenture mentioned and intended to 
be thereby granted, with their and every 
of their Appurtenances to the ſaid B. J. 
his Executors, Adminiſtrators and Aſſigns, 
from the Feaſt of St. Michael the Archangel 
then laſt paſt, for and during the Term of 
60 Years from thence next enſuing, fully 
to be compleat and ended: And the faid 
late King Charles the Second willed, and 
by the ſame Indenture for himſelf, his 
Heirs and Succeſſors, gave and granted to 
the ſaid Baynbam, his Executors, Admini- 
ſtrators and Aſſigns, full Power and Au | 
thority to repleniſh the -Foreſt or Chaſe 
aforeſaid with Deer, and by all lawful 
Ways and Means to erect Lodges for the 
Keepers, and to hinder and ſuppreſs Pur- 
preſtures, Aſſarts and Nuſances there, of 
what Nature or Kind ſoever, and alſo to 
preſerve the Covert and Vert for the 
Safety and Preſervation of the Beaſts afore- 
ſaid, as by the Indenture aforeſaid, among 
other Things is more fully manifeſt ; by | 
Virtue of which ſaid Demiſe the ſaid Bayn- 
ham into the Foreſt or Chaſe aforeſaid, 
with the Appurtenances entered, and was 
thereof poſſeſſed, and being ſo thereof pol- | 
. { eee ee, 
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ſeſſed, the ſame Baynham afterwards, and 
before the ſaid Time when, Fc. to wit, 
on the firſt Day of March in the 32d Year 
of the Reign of the ſaid Lord King Charles 
the Second, at the Pariſh of St. Philip and 
James aforeſaid, aſſigned to one Mary B. 
the Premiſſes aforeſaid, with the Appurte - 
nances, and all his Right, Title and In-' 
tereſt ' of and in the ſame, to have and to 
hold to the ſame Mary, her Executors 
and Aſſigns, during all the Reſidue of the 
ſaid Term of 60 Years then to come and 
unexpired, by Virtue of which ſaid Aſ- 
ſignment the fame Mary into the Premiſſes 
aforeſaid entred and was thereof poſſeſſed ; 
and being ſo thereof poſſeſſed, the ſaid 
Mary afterwards and betore the ſaid Time 
when, Sc. to wit, on the third Day of 
January in the 33d Year of the Reign of 
the ſaid Lord King Charles the Second, at 
the Pariſh of St. Philip and Fames afore- 
laid, aſſigned to the ſaid Francis, Thomas 
and Stephen the Premiſſes aforeſaid, with 
the Appurtenances, and all her Right, Ti- 
tle and Intereſt of and in the ſame, to have 
and to hold to the ſame Francis, Thomas 
and Stephen during all the Reſidue of the 
faid Term of 60 Years then to come and 
unexpired, by Virtue of which ſaid Aſſign- 
ment the ſame Francis, Thomas and Stephen 
into the Premiſſes aforeſaid, with the Ap- 
purtenances entred, and were and yet are 
thereof poſſeſſed ; and becauſe the Cattle 
aforeſaid at the ſaid Time when, &c. were 


8 een ny > 194) 
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Plea. 


in the PIT Place in. which, Sc. eating up 


the Graſs there growing, and doing Da- 
mage there, the ſaid Francis in his own 


Right well avowed, and as Bailiff of the 
ſid Thomas and Stephen acknowledged, and 


the ſaid Henry, George, William and Henry, 


as Bailiffs of the ſaid Francis, Thomas and 


- Stephen, well acknowledged. the Taking of 
the Cattle Ane 4 the, ſaid Place in, | 


which, Sc. and Sc. ſo doing Da- 
mage there: EP this 2» were ready to 
verify: Wherefore they prayed; Judgment, 
and a Return of the Cattle aforeſaid, to- 
gether with their Damages, - Coſts, and 


Charges in that Behalf expended, according | 


to the Form of the Statute in ſuch Caſe 


made and provided, to be adjudged to 


them, Sc. And the ſaid John 72 3 


ſaid, that the ſaid Francis, Henry, George, 
William and Henry, for the Reaſon, before 
alledged, ought, not as Bailiffs, of the ſaid 
Thomas S. and Stephen C. to acknowledge, | 


nor the ſaid Francis in his own Right to 


avow the Taking of the Cattle aforeſaid in 


the ſaid Place in 3 Sc. juſt; becauſe 


by proteſting that the ſaid? Lord King 
Charles the Second never was ſeiſed of the | 
Soil or Land of the Foreſt or Chaſe of 
Kingſevocd aforeſaid, for Plea the ſame John 
W. ſaid, that long before the ſaid Time 
of the Taking of the. Cattle aforeſaid } 
made,, and alſp before the ſaid Time when 
i is ſuppoſed that the ſaid late King Charles 
the Second Was ſeiſed of the Foreſt or Chaſe 


aforeſaid, f 
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aforeſaid, to wit, on the third Day of 


April in the 23d Year of the Reign of the 


late King Charles the Firſt, Jobn WH. the 
Elder, Father of him the ſaid: Jobn M. was; 


ſeiſed, of the Manor of St. Lawrence within 
* Pariſh of St. Philip, and James, with 


Appurtenances in your County afore- 


fad, whereof the ſaid Place in which, Cc. 
is and at the ſaid Time when, Sc. and 


alſo for Time immemorial was Parcel, in 


his Demeſne as of Fee; and being ſo 
thereof ſeiſed, the ſame John M. the Elder 
afterwards. and before the ſaid Time when, 
Sc. at Conham aforeſaid died of ſuch his 


Eſtate thereof ſeiſed, after whoſe Death the 


faid Manor with the Appurtanances, where - 
of the ſaid Place in which, Sc. is Parcel, 


deſcended to the ſaid Foby as Son and Heir 
of him the ſaid John, by Reaſon whereof 


the ſaid Jobn the Son afterwards and be- 


fore the - ſaid Time when, Sc. into the 


faid Manor with the Appurtenances entred, 

and at the Time of the Taking of the 
Cattle aforeſaid was and yet is ſeiſed thereof 
in his Demeſne as of Fee, and being ſo 
thereof ſeiſed, the ſame John before the 
ſaid Time when, Sc. put his Cattle afore- 
ſaid into the ſaid Place 3 in which, &c. to 


feed on the Graſs there then growing, until 
the ſaid Francis, Henry, George, William 


and Henry on the Day and Year in the 
Declaration aforeſaid ſpecified at Conham 
| Aforeſaid, took the Cattle aforeſaid of him 
* ſaid Jon, and OY detained them 


againſt 


_ = 
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againſt Surety and Pledges, until, Se. a8 
he above againſt them complained: And 
this he was ready to verify: Wherefore he 


prayed Judgment and his Damages, by 


| Reaſon of the Caption and unjuſt Detention 
of thoſe Cattle, to be adjudged to him, 


Demurrer. 


Sc. And the ſaid Francis, Henry, George, 
Milliam and Henry thereupon ſaid, that the 
ſaid Plea of the ſaid Jobn above in Bar of 


the Avowry and Cogniſance aforeſaid plead- 


ed, was inſufficient in Law to maintain 


him the ſaid John to have his Action afore- 


ſaid againſt them the ſaid Francis, Henry, 
George, William and Henry, and that they 
to that Plea in Manner and Form aforeſaid 
pleaded had no Neceſſity, nor were by the 


Law of the Land obliged in any Manner 


The Cauſes. 
27 El. c. 5. 
4 Ann. c. 16. 


Joinder in 
Demurrer. 


that Plea was inſufficient and wanted Form, 


to anſwer: And this they were ready to 
verify: Wherefore for want of a ſufficient 
Plea in this Behalf they prayed Judgment, 


and a Return of the Cattle aforeſaid, to- 


gether with their Damages in this Behalf 


ſuſtained, to be adjudged to them, c. 
And for Cauſe of Demurrer in Law in this 


Behalf, the ſame Francis, Henry, George, 
William and Henry did ſet down, and to 
the Court here expreſs the Cauſes follow- 
ing, to wit, that the ſaid John in his Plea 
aforeſaid did not traverſe the Matter in the | 
Avowry and Cogniſance aforeſaid, when | 
he 'ought to traverſe that Matter, as they 
ſaid ; and becauſe the Matter of that Plea 
was not iſſuable nor triable, and becauſe 


and 


we 


APPENDIX. 


and thereupon the ſaid Jobn W. ſaid that 


the Plea aforeſaid by him the ſaid John 
above in Bar to the Avowry and Cogni- 
ſance aforeſaid pleaded, and the Matter in 


the ſame contained, were good and ſuffi- 


cient in Law to preclude the ſaid Francis, 


Henry, George, William and Henry from 


having their Avowry and Cogniſance afore- 


ſaid; which ſaid Plea, and the Matter in 


the ſame contained, the ſame Fohn was 


ready to verify and prove, as the Court, 
Sc. And becauſe the ſaid Francis, Henry, 
_ George, William and Henry to that Plea did 
not anſwer, nor hitherto in any wiſe deny 


it, the ſame Jobn as before prayed Judg- 


ment and his Damages aforeſaid, by reaſon 


of the Caption and unjuſt Detention of the 


Cattle aforeſaid, to be adjudged to him, 
&c. And becauſe the Court of the ſaid 


Lord the King here were not adviſed to 


give their Judgment of and upon the Pre- 
miſſes, Day therefore was given to the 
Parties aforeſaid before the ſaid Lord the 
King from the Day of Eaſter in 15 Days, 


whereſoever, Sc. to hear their Judgment 


of and upon the Premiſſes, becauſe the 
Court of the ſaid Lord the King thereof, 
Sc. On which Day before the Lord the 
King at Weſtminſter came the Parties afore- 
ſaid, by their Attornies aforeſaid; where- 
upon all and ſingular the Premiſſes being 


ſeen, and by the Court of the ſaid Lord 


the King fully underſtood, and mature De- 
liberation being thereon had, it was con- 


. lidered 


Judgment for 
the Plaintiff. 
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Inquiry. 


A PP END IX. 


ſidered that the Plea aforeſaid by him the 


ſaid Fobn above in Bar to the Avowry and 


Cogniſance aforeſaid pleaded, was good 


and ſufficient in Law to maintain him the 
ſaid John to have his Action aforeſaid a- 


gainſt them the ſaid Francis, Henry, George, | 
William and Henry : Wherefore it was alſo 
conſidered, that the ſaid Fobn ought to re- 
cover his Damages againſt them the ſaid 
Francis, Henry, George, William and Henry, 
by Reaſon of the Caption and unjuſt De- 


tention of the Cattle aforeſaid ; but becauſe 
it is not known what Damages the ſaid 
Jobn hath ſuſtained by the Reaſon afore- 
ſaid ; therefore we command you, that by 
the Oath of twelve. good and lawful Men 


of your Bailiwick you diligently inquire 


' what Damages the ſaid John hath ſuſtained, 


as well by Reaſon of the Premiſſes as for 


his Coſts and Damages by him about his 
Suit in this Behalf expended; and the 
Inquiſition which you ſhall thereupon take, | 


ſend tous whereſoever, Sc. un- 


der your Seal and the Seals. of thoſe by 


whoſe Oath you ſhall take that Inquiſi- 


tion, together with this Writ. Witneſs 
Edmund Herbert; Knt. at Weſtminſter, the | 
17th Day of May in the ſecond Year of | 


our Reign. 


. 


APPENDIX. | A 


T he Manner of entring an Tun f tion 
in Replevin, according to the Statute 

„/ 17 Car. 2. upon a Fudgment for 

the Avowant upon a Demurrer, where 
a Writ of Inquiry was awarded to 


mnquire of the Value of the * 
and. a Judgment thereon: | 


After | awarding the Inquiry, and the 
Words, The ſame Day is given to the 
cam ) to be there, dc. you ſay thus: 


T which Day the ſaid TJ. R. (i. e. the 
Plaintiff) comes before our Sovereign 
Lord the King at Weſtminſter, by his At- 
torney aforeſaid, and the Sheriff (to wit) 
F. A. Eſq; returns an Inquiſition taken be- 
fore him at the Caſtle of York in the 
County aforeſaid, on the goth Day of 
March in the eighth Year of the Reign of 
his preſent Majeſty, whereby it is found that 
the ſaid ſix Hogſheads of Allum, at the 
Time of the Taking thereof * were worth. Note; when 
100 J. according to the true Value thereof; the Goods are 
therefore it is adjudged, That the ſaid inanimate, 
T. R. do recover againſt the ſaid J. M. the they fay, were 
ſaid 100 J. for the Value of the ſaid fix Worth © 


much; if ani- 


Hogſneads of Allum, Part of the ſaid mate, were of 


Rent, being in Arrear as aforeſaid, found ſuch a Price. 
+ Theſe 


Words are where the Diſtreſs dich not amount to the Value of the 


Rent. 
| 2 | * 
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NE 
by the ſaid Inquiſition in the Manner afore- 
ſaid, and his Damages ſuſtained by Reaſon 


of the Premiſſes here adjudged by the ſaid 
Court of our ſaid Sovereign Lord the 


King, according to the Form of the Sta- 


tute in ſuch Caſe made and provided, to 


the ſaid T. R. to 80 l. with his Conſent, 


for his Expences and Coſts laid out by 


1 Saund. 195. 


him about his Suit in this Cauſe, which 
ſaid Value, Expences and Coſts, do in the 
Whole amount to 180/. and be the ſaid 
7. M. amerced, &c. 1 


An Inquifition and Judgment upon the 


fame Statute, upon a Judgment on a 
Demurrer for the Avowant, and a 
Writ to inquire of the Monies in 
Arrear, and of the Value of the Di- 
ſireſs, and Judgment thereon. 


After the Judgment upon the Demurrer 


the Sheriff of the County aforeſaid, to in- 


that the Plea in Bar to the Avowry 1s 
inſufficient, concluding, that the Plain- 
tiff take nothing by bis Writ, but be 
amerced for his falſe Complaint, and that 
the Defendant is diſmiſſed the Court, you 
go on thus: N | 


ND thereupon they the ſaid 7. A. . 
and T. according to the Form of the 


Statute in ſuch Caſe made and provided, 
pray his Majeſty's Writ to be directed to 


quire 


\ 
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quire what Monies were in Arrear for the 


Rent aforeſaid, at the Time of the Di- 


ſtreſs made as aforeſaid, and the Value [or 
Price] of the Cattle taken ; therefore the 
Sheriff is commanded, that by the Oath of 

twelve good and lawful Men of his Baili- 


wick he diligently inquire what Sums of 


Money were in Arrear for the Rent afore- 
ſaid at the Time of the Diſtreſs made, and 
what was the Value of the Cattle diſtrained 
according to the true Value thereof ; and 


the Inquiſition which, Sc. the Sheriff ſhould 


return, or make appear here in three Weeks 


from the Day of St. Michael, under the . 


Seal, Sc. and the Seals, &c. at which Day 
F. A. V. and J. came here by their ſaid 


Attorney, and the Sheriff, (to wit) Sir 


R. M. Knight and Baronet, now returns 
an Inquiſition taken before him at the 


Caſtle of York in the County aforeſaid, on 


the 6th Day of Auguſt laſt paſt, by the | 


Oath of twelve good and lawful Men, 
whereby it is found that the ſaid Sums of 
Money in Arrear for the Rent aforeſaid, to 


the ſaid T. L. at the Time of the Diſtreſs 


were 39 J. and that the Cattle diſtrained, 
according to the true Value [or Price] 
thereof, were worth 38 J. Therefore it is 
adjudged, that the ſaid 7. A. W. and T. 
do recover againſt the ſaid R. P. the ſaid 


38 J. for the Value of the Cattle aforeſaid, 
being Part of the Rent in Arrear as afore- 


ſaid, found by the ſaid Inquiſition in the 
Manner aforeſaid, and his Damages by 
ä 2 3 reaſon 


. 
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I Saund. 286, 


287. 


A Netorn' 

Habend' after 
Judgment for 
the Defen- 
dant, upon a 
Demurrer in 


Replevin. 
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reaſon of the Premiſſes, by this Court ad. | 


Judged to the ſaid T. A. W. and J. at their 
Requeſt, by the Diſcretion of the Juſtices 
here, for his Expences and Coſts laid out 
by them in this Suit, according to the 
Form of the Statute in ſuch Caſe made 
and provided, to 10 J. which Value, Ex- 
pences and Coſts, do in the Whole amount 
to 48 J. Sc. 


Netorno Habendo. 


GE ORGE the Second, Sc. To the She- 

: riff of Middleſex, Greeting: Whereas 
FJ. S. late of the Pariſh of St. Clements 
Danes in your County, Eſqz was ſum- 
moned to be in our Court before us, to 
anſwer to W. P. Eſq; of a Plea, (or in an 


Action) wherefore on the 14th Day of Of- 


tober in the firſt Year of our Reign, at the 
Pariſh of St. Clement's Danes in your Coun- 
ty, in a certain Place there, called a Chamber 


in Devereux Court, he took the Goods 


and Chattels of the ſaid V. (to wit) one 
Bed, one Bedſtead, Sc. | ſo naming th 
Goods] and unjuſtly detained them againſt 
Sureties and Pledges, until, &c. and the 
ſaid F. S. came into our ſame Court before 
us, and alledged and pleaded, that the ſaid 
William ought not to have or maintain his 
ſaid Action thereof againſt him, becauſe 


he ſaid, That as to the one Bed, one Bed- 


ſtead, [repeating Part of the Goods] Part of | 


the Goods and Chattels aforeſaid in the ſaid 
Decla- 


APPEN D!] X. 
Declaration mentioned, that the Property 
of thoſe Goods and Chattels at the afore- 
ſaid Time of taking them were the Pro- 
perty of the ſaid F. and this he was ready 


to verify; and as to one Couch, ten other 
Books, [/ naming the Goods to which he 


pleads this Plea) Reſidue of the ſaid Goods 


and Chattels in the Declaration of the ſaid 


W. mentioned, the ſaid John pleaded, 


That at the Time of taking hob Goods 
and Chattels the Property of them was in 
and belonged to one R. F. without that, 


that the Property of the ſaid Reſidue of 


the Goods and Chattels in the Declaration 


mentioned, at the Time when, Sc. was 


the Property of the ſaid William, as by the 


ſaid Declaration apove was ſuppoſed; and 


this he was ready to verify and prove; 
wherefore he prayed Judgment, if the 
aforeſaid William ought to have or main- 
tain his ſaid Action againſt him for the 
ſame, Sc. and he alſo prayed a Return to 
be adjudged to him of all the Goods and 


Chattels aforeſaid, together with his Da- 


mages, Expences and Coſts laid out by 
him about his Suit in that Behalf; and the 
ſaid William replied, That the Plea of the 
ſaid Jobn above pleaded, and the Matter 
therein contained, were not ſufficient in 
Law to preclude the ſaid William from 


having his ſaid Action againſt the ſaid 


John for the ſame, and that he was not 


under a Neceſſity, nor was bound by the 


Law of the Land to anſwer in any Manner 
"A to 
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5 take nothing by his ſaid Writ, but for his 


APPENDIX. 


to that Plea, in the Manner and bum as 


the ſame was pleaded ; which he was ready 
to verify; wherefore, for want of a ſuffi- 


cient Anſwer in that Behalf, he the ſaid 
William prayed Judgment, and his Da- 


mages occaſioned by the Taking and un- 


_ Detaining the Goods and Chattels, to 


be adjudged to him, Cc. and the ſaid 


John rejoined, That the Plea aforeſaid by 


bim pleaded, in the Manner and Form 
aforeſaid, and the Matters therein con- 
tained, were good and ſufficient in Law 


to preclude the ſaid Villiam from having 


his Action aforeſaid thereof againſt the ſaid 


Jobn; which Plea, and the Matters there- 


in contained, he the ſaid John was ready to 


verify and prove, as the Court ſhould re- 


quire; and becauſe the ſaid William had | 
not anſwered to that Plea, nor in any wiſe 


denied the ſame, he the ſaid John, as 


above, prayed Judgment, and a Return of 


all and ſingular the Goods and Chattels 


aforeſaid, together with his Damages, Se. 
to be adjudged to him, Sc. and ſuch Pro- 


ceedings were thereupon had in our ſame 
Court before us, that it was adjudged, that 


the ſaid Plea by him the ſaid John above 
pleaded, and the Matters therein con- 
_ tained, were good and ſufficient in Law to 


preclude the aforeſaid William from ha- 


ving his ſaid Action againſt the ſaid Fobn ; 
and it was alſo conſidered by our ſame 


Court before us, that the ſaid V. ſhould 
falſe 
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falſe Claim therein ſhould be in Mercy, (or 


amerced) &c. and that the aforeſaid F. S. 
ſhould go thereof without a Day, (or 
ſhould for ever be diſmiſſed the Court), &c. 
and that he ſhould have a Return of the 


Goods and Chattels aforeſaid, to be deli- 
vered to him for ever irreplegiable : And 


further, it was conſidered in our ſaid Court 
before us, That the aforeſaid John ought 
to recover his Damages againſt the ſaid V. 
by reaſon of the Premiſes : Therefore we 
command you, that without Delay you 
cauſe the ſaid John to have a Return of 
the Goods and Chattels irreplegiable, and 
that you ſhall not deliver thoſe Things of 
which you have made Mention, which be- 
long to the Complaint of the ſaid Milliam, 
without our Writ, which ſhall expreſſy 
mention the ſaid: Judgment; and in what 
Manner you ſhall execute this Writ, do 
you make appear to us, whereſoever we 
ſhall then be in Great Britain, on 

We command you likewiſe, That by the 


Oath of 12 honeſt and lawful Men of your 
Bailiwick, according to the Form of the 


Statute in that Caſe made and provided, 
you diligently inquire*what Damages the 
ſaid John hath ſuſtained, as well by reaſon 
of the Premiſſes, as for his Expences and 


Coſts laid out by him about his Suit in 
that Behalf and the Inquiſition which you 


ſhall take 
the Day af 
then be in Greet Britain, under your _—_ 


ereon do you return to us at 


eſaid, whereſoever we ſhall 
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and the. Seals of thoſe by whoſe Oath you 


ſhall take ſuch Inquiſition, together with 


this our Writ to you directed for that Pur- 
Poe. Witneſs Robert Lord Raymond, Wc. 


The Return A T which Day comes here the ſaid De- 
of a Retorn' fendant by his Attorney aforeſaid, 


Hebend' and ® and the Sheriff, (that is to ſay) V. H. Eſq; 
now returneth here, that in order to have 


Writ of En- 
airy by the 
_ 45 the an Execution of the Writ aforeſaid to him 


Liberty, and directed, he made a Mandate to Sir Fohr 


a Non omittas Hobbart, Knight and Baronet, Bailiff of 
and a Capias 


awarded. 


King, of his Duchy of Lancaſter in the 
County aforeſaid, who hath full Power of 
returning all Writs, and of executing the 
ſame within the Liberty aforeſaid, to whom 

the Execution of the Writ aforelaid doth 
entirely belong to be made ; for that no 

Execution of the Writ aforeſaid, within 
the Liberty aforeſaid, in his Bailiwick, 
could be made by him, which Bailiff made 
a Return to the ſaid Sheriff, upon the Man- 
date aforeſaid, that before the coming of 

the Mandate a to his Hands, the 
Cattle, Goods and Chattels aforeſaid were 
eloined by the ſaid, Plaintiff to Places to 
the ſaid Bailiff unknown, ſo that he could 
not cauſe the Cattle, Goods and Chattels 
aforeſaid of the ſaid (Defendant) to be re- 
turned, as by the Warrant aforeſaid he was 

= 1 the ſaid Bailiff alſo returned, 
to the ſaid Sheriff an Inquiſition taken 
before bim at F. within the Liberty 200 

al 


4% 
* 


the Liberty of our Sovereign Lord the 


bo 
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ſaid in the County aforeſaid, on the 1ſt 
Day of October laſt paſt, by the Oath of 
twelve, Sc. by Virtue of the Warrant a- 
foreſaid directed by the Sheriff upon the 
Writ aforeſaid to the ſaid Bailiff, by which 
it was found, that the ſaid Defendant 
ſuſtained Damage by reaſon of the Pre- 
miſſes, beſides his Coſts, to ma 
for thoſe Coſts and Charges to : 
Therefore it is adjudged, That the faid 
Defendant do recover againſt the ſaid 
Plaintiff his Damages aforeſaid to 

by the Inquiſition found in the Manner a- 
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; loreſaid; and alſo Pounds to the : 


aid Defendant, at his Requeſt, for his 


Coſts and Charges aforeſaid, adjudged by 
the Court by way of Increaſe, which Da- 
mages do in the Whole amount to 
&c. And hereupon the Sheriff is com- 


manded, that he do not omit, by reaſon 


of any Liberty of the Duchy of Lancaſter 
aforeſaid ; but that of other Cattle, Goods 
and Chattels of the (Plaintiff) to the Value 
of the Cattle, Goods and Chattels aforeſaid 


before taken, he take in Withernam, and 


deliver them to the ſaid Defendant, to be 


detained by him until the Cattle, Goods 
and Chattels aforeſaid before taken be de- 


livered by the (ſaid Plaintiff) and in what 
Manner, Sc. the Sheriff ſhall make ap- 


| GEORGE 


1 


A RNetorn 
Iabend a- 


-ainſt the 
laintiff, for 
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Gr ORGE the Second, &c. Greeting : 
Whereas A. B. lately in our Court be- 


fore us at Weſtminſter, was ſummoned to 
default of his anſwer to C. D. in an Action, wherefore he 


_ in Bar to took. nine Cows, the Cattle of him the ſaid 


n Avowry. 


Theſ. Brev. 
220. 


C. and unjuſtly detained them, againſt 
Sureties and Pledges, Sc. and the ſaid A. 
appearing in our ſame Court before us, for 
a certain Reaſon by him alledged in our 
ſame Court, in his own Right, and the 
Right of S. his Wife, well avowed the 
Taking of the ſaid Cattle in the Place in 


which, Sc. to be juſt, for 9 J. Rent due 
and in Arrear from him the fad C. to the 


faid A. and S. for one half Year, ending at 
the Feaſt of the Annunciation of the Bleſſed 


Virgin Mary next before, Sc. [as in tbe 


Avowry] for one Meſſuage, Ec. with the 


Appurtenances in V. demiſed by them the 
aid A. and S. to the ſaid C. whereupon 
the ſaid C. tho' ſolemnly called, did not 


appear, nor doth further proſecute his ſaid 


Writ; wherefore it was conſidered in our 
ſame Court before us, That he and his 
Pledges for proſecuting ſhould be amerced, 
and that the ſaid A. might depart the Court 
thereon without a Day, and ſhould have a 


Return of the ſaid Cattle : Therefore we 
command you, that without Delay you 


return the ſaid Cattle to the ſaid C. and 
you ſhall not deliver them at the Com- 
plaint of the ſaid R. without our Writ, 
"nk ſhall 3 mention the ſaid Judg- 


ment 5 


2 
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ment; and in what Manner you execute 
this Writ, you make appear to us in three 
Weeks from the Day of St. Michael, 
whereſoever, Cc. and have you there this 
Writ. Wines, Se. 


COR. GE the Second, Ge. Gene A Retorn' Ha- 
Whereas T. E. lately in our. Court be- end upon a 

fore us at Weſtminſter, was ſummoned to] — a 

anſwer to R. B. in an Action wherefore he$,;:& 5 

took ſeven Cows, the Cattle of him the Default. 

ſaid R. B. and unjuſtly detained them, a- Lilly's Entr. 

gainſt Sureties and Pledges, Sc. as he al- 637. 

ſedged; and the ſaid R. afterwards made 

Default i in our ſaid Court before us; where- 

fore it was conſidered in our ſame Court 

before us, that he and his Pledges for pro- 

ſecuting ſhould be amerced, and that the 

ſaid T. might depart the Court without a 

Day, and ſhould have a Return of the 

Cattle aforeſaid : Therefore we command 

you, That without Delay you return the 

ſaid Cattle to the ſaid T. and you ſhall 

not deliver them at the Complaint of the 

| faid R. without our Writ, which ſhall ex- 

preſly mention the ſaid Judgment; and in 

what Manner you execute this Writ, you 

ſhall make appear to us in three Weeks 

from the Day of St. Michael, whereſoever, 

&c. And have you there this Writ. Wit- 

nels, Se. 


Second 


330 


A Writ of Se- 


cond Deliver- 


ance. 


Theſ. Brev. 
583. 1 


| ſhall be adjudged; then do you cauſe thoſe 
Cattle without Delay, (or forthwith) to be 


Another 
Form. 


Theſ. Brev. 


203. 


to A. B. through the Default of the 1 9 


APPENDIX. 
Second Delwverance. 
; wo 
- GE O RGE the Second, To the Sherif 


of Eſſex, Greeting : If T. W. ſhall give 
you Security that he will proſecute his 


Claim, and alſo to return the Cattle, | 
(* which in our Court before us were 


lately adjudged to T. J. through the De- 
fault of the ſaid T. V.) if a Return thereof 


delivered to the ſaid 7. V. and by Sureties 


and ſafe Pledges compel the ſaid J. J. that 


he be before * us in three Weeks from the 
Day of St. Michael, whereſoever we ſhall W 
then be in England, to anſwer to the faid 
J. W. for taking and unjuſtly detaining the 
Cattle afofefaid ; and have you there the 
Names of the Pledges, and this Writ. 
Wiitneſs Philip Lord Hardwicke, the 28th 
Day of N ovember i in che mine Year of o our 
* 


X B. 


c EORGE the Second, Ge. To the Se. 
' riff of Eſſex, Greeting : If C. D. ſhall] 5 
give you Security that he will proſecute his 


Claim, and alſo return the Cattle which in 1 
our Court before us were lately adjudged 2 


3 


* 


PO i FCC ⁰ A ¾ ¹lttn E — 8 Fenn, 


5H 


2 
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We command you, That if by Means of 
our Writ de Retorn' Habends lately directed 

to you for that Purpoſe, you have made a 

Return of the ſaid Cattle to the ſaid C. D. 

then do you cauſe them to be delivered to 

the ſaid C. D. and by Sureties and fafe 

Pledges compel the ſaid A. that he be be- 

fore us on the Octaves of St. Hillary, where- 

ſoever we ſhall then be in England, to an- 

ſwer to the ſaid C. for taking and unjuſtly 

detaining the Cattle aforeſaid ; and have 


you there the Names of the Pledges, and 
this Writ. GR, Co 


K. B, 


7 F. by A. B. his Attorney, offers (or 1 The Entry ef 
: ps) himſelf on the 4th Day againſt an Award of 

M. J. of a Plea, (or in an Action) where- this Writ. 

fore he took the Cattle of the ſaid V. T. ; 

and unjuſtly detained them, againſt Sure- 

ties and Pledges; and he came not, and 

the Plaintiff was there, &c. T herefore he 

and his Pledges, to wit, Fohn Doe and | 

Richard Roe, are amerced, &c. and the Mifericordia, 

ſaid T. F. may depart the Court therefrotn- 

without a Day, Sc. and may have a Re- Sine die. 

turn of the Cattle aforeſaid, Sc. and af- 

terwards, (to wit) on the Octaves of St. 

Martin then next following, before our 

Sovereign Lord the King at Weſtminſter, 

comes the ſaid V. by F. B. his Attorney, 

and by Virtue of the Statute in ſuch Caſe 

made and ION _ his Majeſty's . 


rit 
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= 
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Writ of Second Deliverance, Sc. and it is 
granted him, Fc. returnable on the Octaves 
of St. Martin, whereſoever, &c. the ſame 


Day is given to the ſaid 7. F. Sc. 


The Difference between this Writ in the 
Common Pleas from the former, is no 
otherwiſe than at the firſt Aſterisk in the 
Ferſt Writ before, you ſay, which in our 
Theſ. Brev. Court before our Juſtices at Weſtminſter 
303-1 were adjudged to T. J. through the De- 
fault of the ſaid 7. W. And at the ſecond 
_ Aﬀeriſe you ſay, that he be before our 
Juſtices at Weſtminſter, in three Weeks 
from the Day of St. Micbael, to an- 

Ts we © 


C. B. 
A Wiit of | GEORGE the Second, &c. To the Sbe - 
Second De- riff of Eſſex, Greeting : Becauſe Lewis | 
liverance after B. in our Court before our Juſtices at Ve- 


. minſter, hath given you Security that he 3 


il proſecute his Claim, and will alſo 


make a Return of thoſe Cattle which in 
our ſame Court were adjudged to Stephen | 
R. through the Default of the ſaid L. if | 
a Return thereof be adjudged to him: 
Therefore we command you, That with- 8 
out Delay you cauſe a Mare which you 
have taken in Nitbernam, of the Cattle of 
the ſaid L. to the Value of the Cattle for- 
merly taken, to be delivered to the faid 5 
IL. and compel the ſaid . by Sureties 5 N 
altc 
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ſafe Pledges, that he be before our Juſtices 7 ö 
at Weſtminſter on the Octaves of St. Hillary, 
to anſwer to the ſaid L. for taking and wn 
unjuſtly detaining the Cattle aforeſaid; and ik 


have you there the Names of the Pledges, 
and this Writ. Witneſs Sir Thomas Reeve, 
Knight, the 28th Day of November in the 
ninth Year of © our eh 


1 * 4 
EE a ated 


_ Vittue of this Writ to me directed, The Return 
I have caufed to be delivered to the of a Writ of 


within named L. his Cattle within men- Second Deli. 
veran ce. 


: tioned, as I am within commanded to do : 

= The Pledges within named are Join Denn 

and Richard Fenn. 

| „ 232 Sheriff, 

| pio in bee 

(EC OR GE the 8 Se. To the She- 

| riff of Suffolk, Greeting : Whereas we 

g lately commanded you by our Writ, that 

= whereas 7. B. Gentleman, had been at- 

] tached by our Writ of Second Deliverance, 

to appear in our Court before us, to an- 

: ſwer to F. S. in an Action, wherefore he 

= took the Cattle of the ſaid F. and unjuſtly 

3 detained them againſt Sureties and Pledges, 

2 and the ſaid J. S. in our ſame Court made 

= Default; wherefore it was conſidered in l 
A our ſame Court, that the ſaid T. B. ſhould | r 
© ach hence without a Day, and that the Wil 
| Aa ſaid | | 
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18 J. S. and his Pledges for proſecuting 


ſhould be amerced ; and that the ſaid 7. B. 
ſhould have a Return of the Cattle afore- 
ſaid irreplegiable; and that you without 
Delay ſhould make a Return of thoſe Cat- 
tle to the ſaid T. B. to be detained by him 
irreplegiable; and in what Manner you 


ſhould execute that Writ, you ſhould make 


known to us [| ſuch a Return] whereſoever 


we ſhould then be in England; and you at 
that Day returned to us, that the Cattle 


aforeſaid were eloined by the ſaid T. S. to 
Places unknown to you, ſo that you could 
not return or deliver thoſe Cattle to the 


ſaid T. B. as you was commanded by the 


ſaid Writ; therefore we command you, 
that you take ſo many Cattle of the ſaid 


FJ. §. to the Value of the Cattle aforeſaid, + 
before taken by the ſaid FJ. S. in Wither- 


nam, and deliver them to the ſaid T. B. to 
be kept by him irreplegiable, until you 
can make a Return of thoſe Cattle before 


taken, to the ſaid T. B. and in what Man- 
ner you ſhall execute this our Mandate, do 
you make appear to us on the Octaves of | 


1 


St. Hillary, whereſoever we ſhall then be in 

England; and that you cauſe further to be 
done therein, what of Right, and accord- 
ing to the Laws and Cuſtoms of this our 
Kingdom of Great Britain, we ſhall ſee 
meet to be done; We alſo command you, 


that if the ſaid 7. B. ſhall make you ſe- 


cure of proſecuting his Claim, and of re- 
turning 
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turning the Chattels aforeſaid, if a Return 
thereof ſhould be adjudged, then do you 
compel the ſaid J. S. by Sureties and ſafe 


Pledges, that he be before us [ /uch a Re- i 
turn] whereſoever we ſhall then be in Eng- 1 
| 
| 


land, to anfwer as well to us for the Con- 
tempt, as to the ſaid 7. B. for his Damage 

and Injury done him in this Caſe: And 1 
have you there this Writ. Witneſs, Ge. | " 
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GEOR DR che Second, &e. To the She- i Ken, 
riff of E. Greeting: Whereas we have upon a Writ 
often commanded you, that you ſhould of Pluries R. 
juſtly and without Delay grant a Replevin 2/egiari Fa- 0 
to R. E. of his Chattels (to wit) of thoſe . _ 
which T.T. and F. C. had taken and unjuſt- | 
ly detained (as it is faid) according to our 
Writ before delivered to you, or that you 
ſhould be before us [ ſuch a Return] where- BER: if 
ſoever we ſhould then be in England, to 119 ; 
ſhew us a Reaſon, why you neglected to 194 
execute our Mandates ſo often directed to 
you: And you at that Day made a Return 
to us, that the Chattels aforefaid were 
eloigned by the faid 7. T. and F.C. out of 
your Bailiwick to Places to you unknown, 


ſo that you could in no wiſe grant a Re : 1 
plevin thereof to the ſaid R. Therefore we l 


command you, Cc. [as in the former]. 


| | i 
A2 2 CEORGE | _— 
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e GEORGE the Second: Ke TG the She- 


Withernam, 


= riff of the City of. G. Greeting: Where- 
« py er as J. P. was lately ſummoned in our Court 
after an A. before us, to anſwer to J. W. of a Plea 
vowry and a [or in an Action] wherefore he on the 28th 
0 75 «ry Day of April lin ſuch a Tear] at the City 
5 Be © of G. (to wit) in a Place there called P. 
had taken the Cattle of the ſaid J. to wit, 
The Declara- twenty Sheep, and impounded and unjuſtly 
tion. detained them, againſt Sureties and Pledges, 
| uvntil, Se. (as he declared) ; and the ſaid 
» P. appearing. in our ſaid Court, for a 
certain Reaſon therein alledged by him, 
The Avowry. Well avowed the Taking of the ſaid Cattle 
—Y in the ſaid Place where, &c. to be juſt, 
Default. Sc. for Damage Feaſant therein; and the 
ſaid J. NV. afterwards in our ſame Court 
made Default: Wherefore, it was conſider- 
ed there, that they, and their Pledges for 
Misericordia. proſecuting ſhould be amerced, &c. and 
5 that the ſaid F. ſhould be diſmiſſed there- 
mw a from without a. Day ; and that he ſhould 
have a Return of the Cattle aforeſaid : 


Return of the Therefore we lately commanded you, that 


Cattle. you ſhould without Delay make a Return 


of the Cattle aforeſaid to the ſaid J. P. and 


Second Deli- that you ſhould not deliver them at the 
nne Deſire of J. V. without our Writ, which 
ſhould expreſly mention the Judgment a- 


foreſaid; and in what Manner you ſhould 


execute that Precept, you ſhould make 
appear to us [on the Return] whereſoever 


we * then be in 8 We alſo 
lately 


4 
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lately commanded you, that according to 0 
the Statute in ſuch Caſe made and pro- "HI 
vided, you ſhould diligently inquire by the _ 
Oaths of honeſt and lawful Men of your: —_— 
Bailiwick, what Damages the ſaid 7. P). | Wt 


hath ſuſtained, as well by Reaſon of the 
Premiſſes, as for his Expences and Coſts 
laid out by him about his Suit in that Be- 
half; and that you ſhould return to us at ; 
the Time aforeſaid, the Inquiſition which i 
you ſhould take thereon, under your Seal 1 
and the Seals of thoſe Perſons by whom 1 
you ſhould take the Inquiſition, together | 
with this Writ; and you at that Day re- Elngata re- 


turned to us, that the ſaid Cattle had been turned e WT 
eloigned by the ſaid F. W. to Places un- | Wk 


known to you; for which Reaſon you 
could not return thoſe Cattle to the- ſaid 
J. P. and you alſo returned a certain In- Inquiſition, 
quiſition taken before you in the City of G. 


—— 
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a 
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in the County of the ſaid City, on the 0 
19th Day of April [in ſuch a Near] whereby 39H 
it was found, that the ſaid F. had ſuſtained The fndinng 
Damages by Reaſon of the Premiſſes, be- f the Jur. 1 


ſides his Expences and Coſts laid out by 
him about his Suit in that Behalf, to 105. 
and for his Expences and Coſts to 2 d. 
Therefore it was adjudged, that the ſaid judgment. 1 
5 P. ſhould recover againſt the ſaid J. W. 1 
is Damages aforeſaid found by the Inqui- = 
ſition aforeſaid ; and alfo 10 /. 9 by 
our Court before us, to the ſaid F. P. for 
his Expences and Coſts by way of Increaſe; 


. 


which ſaid Damages in the Whole amount- 1 
A a 3 : ö Ris: ll 


F ———— N 
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Theſ. Brev. 
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ed co 101 105. 241 mid what the faid- 


J. V. ſhould be amerced; Therefore we 


command you, that you take ſo many 
Cattle of the ſaid J. V. in your Bailiwick, 
in Witbernam, and without Delay cauſe 
them to be delivered to the. ſaid F. W. to 
be detained by him irreplegiable till he will 
make a Return of the ſaid Cattle before 


taken to the ſaid F. B. and in what Man- 


ner you ſhall execute this our Writ, do 
you make appear to us on the Octaves of 
St. Hillary, whereſoever we ſhall then be 
in England: We command you alſo, that 
you take the ſaid J. . if he ſhall be found 
in your, Bailiwick, and keep him ſafely, ſo 


that you have his Body before us at the 


Time aforeſaid, whereſoeyer we ſhall then 
be in England, to ſatisfy the ſaid J. P. for 


the Damages aforeſaid ; and have you there 


then this Writ. Witneſs, Sc. 
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TABLE 
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PRINCIPAL MATTERS. 
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Abatement, 


| Nba, Pone and Certiorari not abate- 
able, for they do not give the Supe- 

rior Court a Juriſdiction. Page 139, 140 

55 It two Perſons diſtrain one Horſe, Ox, &c. 


and are obliged to make different Avow- 


ies, both Mall abate. - _ 201 
Difference between Pleas in Abatement in 
Replevin, and other Actions. 108 
Difference between Pleas in Abatement, 
and in Bar. 169 
Property in Defendant or a Stranger, or in 
l and a Stranger, may be plead- 
ed in Abatement. 170, 171 
Cepit in alio loco, may be pleaded in Abate- 
ment. 171 


Where the Time is material, it may be 


traverſed by the Defendant, and ſuch 
Plea is in Abatement. . 
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Table of the Principal Matters. 
Acceptance. 


If the Tenant be diſſeiſed, and the Lord 
accept Rent from the Diſſeiſor, it work- 
ed an Eſtoppel between the Lord and 
Diſſeiſor. | Page 210 

If the Lord avow for Rents or Services he 
had by Colluſion encroached in the Diſ- 
ſeiſor's Time before the Diſſeiſee re- 

entered, the Diſſeiſee muſt plead the 


ſpecial Matter. 210 
But cannot plead that the Diſſeiſor was out 
of the Fee of the Lord. rt 
Addition. 


If the Defendant be without Addition in 
the Plaint, he ſhall have no Addition in 
the Recordari, tho? he may be outlawed, 
for the Plea is not held on the Writ. 
af i 146 N. 
B Aid. 
Leſſee for Years of very Tenant, in Caſe 
the Lord avows on a Stranger, might 


pray in Aid of his Leſſor, and oblige 
the Lord to avow on him. 13 


Alias, Pluries Replevin. 
The Alias ſometimes, the Pluries always 
has the Clauſe vel cauſam nobis figniſices, 
Sc. and by this Clauſe the Sheriff's 
Power is determined. 81, 82, 87, 88 
; N 25 ; But 


'T able of the Principal Matters. 


But unleſs this Clauſe be inſerted, the She- 


riff may proceed. +... Pas bY 


They are generally all ſerved together. 85 


The Reaſon the Alias iſſues. 82 
The Alias is returnable in C. B. in B. R. or 
in Canc. 87 


No Day is given the Defence on the re- 
| turn of them. ! „ 


Appearance. 


The Parties may appear in Replevin in any _ 
other Term than the Term the Sheriff 


makes his Return, and why. 8 


I the Plaintiff declares of himſelf without 


aà Rule to force him, the Method to 
oblige Defendant to appear, is by At- 
tachment. 85, 89 
f the Defendant's claim of Property be 
found againſt him, he muſt appear in 
- Perſon, and cannot by Attorney. 126,127 
Wherever Day is given the Defendant, 
there cannot be Judgment given againſt 
him before Appearance. 
Where by Plaintiff's Appearance a Parol 
held removed, tho* the Taking in one 


County, and the Recordari iſſued to an- 


other. 142 N. 
Appendix. 


of Precedents of Pleadings in Replevins. 
. 3 +"; 
Attach- 
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Table of the Principal Matters. 


Attachment. 


Attachment is the firſt Proceſs in Replevin 
> - Wy Plaint. Page 80, 86, 90 


Gives the Parties a Day in Court. 
Is contained in a Withernam, when the 


Replevin is * Writ, but not when by 


Plaint. | 97 98 

+ Auoury. | 
Avowry, what. 199 
Difference between it and a Juſtification, 
176 


At Low, was to be on the very Tenant. 189 

Altered by the Statute of 21 H. 8. and the 
| Lord need only avow on the Lands 
holden of him. 180 


Except they be granted to the King by the 


Tenant. 182 | 


By this Act the Lord may purſue the Te- 
+ nant's Beaſts, and take them if once in 


View, and avow on this Act. 181 

Though the Tenant be named, the Avow- 
ry may be on che e. 131 
How to avow on the Statute. _ 182 
In what Caſes neceſſary to lay a Seiſin, and 
in what not. 182 | 


In Avowry the Place laid may be traverſed, | 
but cannot be varied without ſuch Tra- 
verſe. | 196 
The formal Word when a Man avows in 
his own Right, is bene advocat, and for 
making Conuſance in Right of another, 


* 6 196 
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But vene cognovit hath been held good on 
Demurrer, where Defendant avowed in 
his own Right. U Page 196 


Avowry for Rent in Arrear tempore cap- 


tionis, without. ſaying, adbuc aretro eu- 
it, good. 197 
Baron concluded his Avowry for Ame 
of Rent- charge due to the Feme before 
Coverture, as for an Arrear due to the 
Huſband, and yet held good. 197 
If one avows as Adminiſtrator, and has no 


Right as ſuch, but wil pr he has a 


Right jure proprio, yet ſhall recover. 
If a Man avows for an Entirety, and hath 
only a Right to a Moiety, he cannot re- 
cover. 199 
Therefore Jointenants and Coparceners muſt 
ſever in Avowry. _- 199 
And if one of them diſtrains, he muſt 
avow in his own Right, and a8 Bailiff to 


198 


the the, 199 


Tenants in Common muſt make ſeveral 
Avowries. | 201 
Where Leſſor avows for only Part of an 


half Year's Rent, he muſt ſhew how the 


Reſt has been ſatisfied. 199 
Where Executors avow on the Statute of 
32 H. 8. for Arrears of Rent in Fee 


granted to their Teſtator, they muſt 


ſnew that the Lands continue the 
Hands of the Tenant in whoſe Time it 
incurred. | „ 


Two 
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Two Perſons cannot make ſeveral Ayoy- 


ries for an Ox, &c. for Judgment can- 
not be given for both. ' Page 201 
In an Avowry, bene cognovit captionem ave- 
rior. pred. in 5 loco, without laying 


tempore quo, Sc. good. 200, 201 


 Avowry cannot be for a Heriot generally, 


but muſt be for the beſt Beaſt. * 201 
Defendant cannot avow on a Writ of Re- 
caption, as he may in Replevin. 248 


Baron and Feme. 


Baron concluded his Avowry for Arrears of 
Rent-charge due to the Feme before the 
Coverture as for an Arrear due to the 
Husband, and yet held good. 197 

Feme may avow after the Death of the 
Husband, as Adminiſtratrix for Arrears 
of a Rent-charge granted to her Hul- 
band and her for her Life, becauſe it ap- 
pears by the Grant that the Avowry 1s 
good. 198 

Baron alone may bring Replevin for the 
Goods of his Wife taken whilſt ſhe was 
Sole. | + 163 

. 

A Certiorari is to return the Proceedings 
of a Court, of a circumſcribed Autho- 
rity, to enable a ſuperior Court to grant 


Execution. | 133 


Inferior Court muſt ſend the whole Record 
in the ſame Plight as when the Writ 


85 133 


County 


Ul 
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dung Court * Court Inferi or. 


Proceſs of Execution in the County Court 
and Court Baron by Diſtreſs. Page 15 
Inferior Court cannot commit for a Con- 
tempt out of Court. — a 
Inferior Court on a Nonſuit cannot order a 
Return irrepleviſable on the Statute, but 
at Law 5 on a Verdict. 241 


Di in Court. 


In Replevin, Alias or Pluries, no Day is 
given the Defendant on the Return of 
the Writs, as in other Originals. 83, 86 

Way to give the Parties Day on the Pluries 
Replevin. 89 

| . Pone ou ght to give a Day i in Court. 


80 


And in \ Withernam it is given by the At- 
tachment. 


97 
The Writ de proprietate probanda gives the 


Parties Day in Court. 126 


8 


Whilſt the Law Wager was allowed, the 
Defendant had no Damages, tho? the 
Tender proved inſufficient. 65 
But if the Defendant failed in his Law 
Wager, the Plaintiff had Damages. 67 
Defendant ſhall have Damages in a Wither- 


nam, on an Elongata returned on a Writ. 
de Retorno Habendo. 119 


Damages 
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Damages are recoverable « on a falſe Claim 
of Property. 2 Page 126 

Pleas of Juſtification cover r the Defendant 
from Damages. „„ IT uot 


Declarati on. 


| 8 in Replevin is little rages than 
Recital of the Writ. | 16; 
Muſt charge the Caption at ſuch a Place, | 
and likewiſe ſhew the Locus in quo. 166 
Hut if the Defendant pleads Non cepit, this 
makes the Count good. 166 
Where the Sheriff returns Replegiari feci, 
tho' the Writ be in the Detinet, the 
Count may be in the Detinuis; but it 
there be na Delivery of the Cattle, it | 
muſt be in the Detine.. 167 
When a Cauſe is removed out of the 
County berge the Plaintiff muſt declare 
de nova. © 147 | 
Defendant may compel Plaintiff to declare 3 
tho he hath no Day in Court, for other- 
wiſe he 18 have no Return. 84 


Aha. b, 

Unleſs the Locus in quo be. — in 
the Deelaration, the Defendant may de- 
mur. 166 
But if he doch not, and pleads Non cop a 
it is cured. 5 
If the Writ be in the Detinet, and 1 


Count be in the erde Defendant 


x mm demur. , 
Detention. 
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' Detention. 


Where Arrears of Rent, or -Ainieblh in 
Caſe of Treſpaſs are tendered before im- 
pounding, the Detention is unlawful. 

Page 61 

So where after the Avowant hath Judg- 
ment for Return irrepleviſable, the Own- 
er tenders all that is due on the * 
ment. 


Formerly the Trial of the Legality of — 


Detention was by proving Inſtanter a 


ſufficient Tender. 


4 
But it is now put in Iſſue, and tried by * 


Jury. 6 
If the Detention be not originally weful 
it cannot become ſo ex poſt fafo. 118 
The Detention muſt be anſwered to in 
Pleading as well as the Caption. 175 
And yet the Plaintiff may avow for Rent 
Arrear tempore Captions, without adbuc 
aretro exiſtit. | 197 


Diſclaimer. 


I 2-Renunciation of the Tenancy upon 
which, under the Feud, the Lord was 
entitled to a Reſtitution of the Land. 203 
Tenant cannot diſclaim to an Avowry un- 
der the Statute, and why. 203 
. Tenant cannot diſclaim where Conuſee of a 
Fine of a Seigniory brings a per que 
ſervitia, to enforce an Attornment. 204. 


ä | | Tenant 
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Tenant diſclaiming muſt be a Perſon Ca- 
pax, as an Infant cannot be. Page 20; 

Nor a Perſon ſeiſed Jure alieno, as an > 
1 

 Meſne may diſclaim, and the Tenant hole 


of the Lord. 205 
Tenant in a Formedon may; 206 
Difference betwixt Diſclaimer and Non- 
| tenure. / | | = 20 


Demandant may aver on Tenant 3 in Aſſize, 
that he was 7 to have Damages 


206 
Diſconti nuance. 3 
Plaint may be removed after -a Diſconti- 
nuance. o 


If Defendant plead in Abatement of the 
Writ, and make Conuſance as he ought, | 
if the Plaintiff traverſe the Conuſance, 
it is a e cs 2! $72 | 


| De | 1 
Diſieiſee is a Power to compel the Lord ; 
to avow upon him, after his Acceptance 
of the Rent from the Diſſeiſor. 210 
But after ſuch Acceptance, if the Diſſeiſee : 
died without Heirs, the Lord could not : 
enter on the Tenancy for the Eſcheat. 2 10 
It the, Lord accepts greater Rent from the | : 
Diſſeiſor than the Diſſeiſee was obliged | 
to pay, and he afterwards avows on the 
Diſſeiſee, Diſſeiſee may plead the _ 
Matter. 211 
So may his Leſſee. . 212 
R Dit. 


W of the Princi pal Matters: 


Diſtreſs. 
Diltrels what. Page t 
Given in Lieu of the 3 for not 
performing the feudal Services reſerved 
by thoſe Jenure. oy : 
Became grievous and oppreſſive. 0 3 
Redreſſed by Stat. Marlb. c. and turn- 
ed only to Pledges. g, 6 
No Diſtreſs ſhould be exceſſive. 47, 48 
He that diſtrains need not give Notice of 
his taking the Diſtreſs. 48 
Unleſs in Caſe of dead Chattels, and 9. 38 
A Diſtreſs * not to be uſed or bound. 
O 
Landicnd muſt remove the *Goods aiftraly: 
ed, or he is a Treſpaſſer. 5 


Treſpaſs does not lie for taking an exceſ- 
ſive Diſtreſs. 


One joint Diſtreſs cannot be for two Par. 


2 of Land diſtinctly let. _ 
mpounding Diſtreſs in another County 


s not make a e 1 54 


by what Caſes Difreſs lies, and in what nat. 


It lies for Services ariſing from the Tenure, 
as Homage, Fealty, Sc. 7 
For Relief proper, and for Relief i improper 

by Preſcription. 8 
For Heriot Service. __ 
But not for Heriot Cuſtorn, EE 


Bb. od For 


— 
w 
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For Amerciaments on 2 Townſhip, 


Table of the Principal Matters. 
For Fines and Amerciaments i in a Court. 
Leet. Page 13 


But not for Amerciaments in a Court- 


Baron. | I4 
Unleſs by Preſcription, or where the Manor 
belongs to the King, and the Reaſon 
thereof. 17 200, a 
Lies for- Rent in the Nature of preroga- 
tive Proceſs, to take without 0 0 | 

28 


"compence for the Dutrags done the Soil. 
29 
and 
the ſame aſſeſſed to be raiſed by a o 
..certain, or Diftrefs. 
For Penalty for Breach -of a By- Law, "i 
provided by the By-Law. 31 
For Domage nn „ee 292! z 


What Things are Arab, and what 
© cannot be diftrained for Rent. 


Money cannot be diſtrained if looſe, others 
wiſe if in a Bag. 34 
Nor looſe Shocks of Corn before the Stat. 


4 5 
Yet Corn apd Hay. in a Cart Abt. | 
Utenſils of one's Trade, and Beafts of 82 
homey cannot for Rent, if other Things 
can be found; aliter for Damage Feafant. 
36, 37 


Goods ſent to a Tradeſman cannot. 37 
If | 


pf able of the Principal Matters, 7 
If Beaſts eſcape into another's Land, they 
may for Rent, or any accidental Ser- 


vices. . ae of - 
But if they come in for want of Fences in 


the Leſſee, Quære if he can diſtrain Da- 


mage Feaſant ; the Landlord may for 


Rent. 


80 where a e grazes for a Niahs 
ent, and Licence of the 
Leſſee, yet the Leſſor may diſtrain for 


by Leſſor's Co 


Rent in Arrear. 40 
But Cattle in a publick Inn are not 4 
ſtrainable. 41 
Grantee of a Rent - charge cannot ailtra 
the Beaſts of a Stranger until they are 
Levant and Coucbant. 41 


Sheriff may diſtrain a Stranger's Beaſts on 


my Land for Iſſues forfeited by me in 
the King's e 42 
Things fixed to the Freehold, or Part of 
the Freehold, cannot be difrained; 
A Milſtone cannot be diſtrained, tho? it 
removed to be picked. 
Nor Things in the manual cb? of 


another, as an Ax in the Hands of a 


Carpenter. 43 
Nor Goods in the Cuſtody of the Law, as 
Goods taken Damage Feaſant, cannot be 
taken = Rent. 44 
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At what Ti ime, and in what Place a Difreſ 


may or may not be taken. 


No private Perſon can diſtrain Beaſts off 
his own Land. Page 45 

Or in the Highway. . 45 

Nor hi removed or gone off the Land 


in his View, until the Stat. 46 

Nor in the Night, unleſs for . Fea- 

anl. . 46, 47 
Double. 


| If the Defendant in Replevin plead in 


Abatement of the Writ and make Co- 
nuſance, if the Plaintiff ſhould join Iſſue 
on the Plea, and traverſe the Conuſance 
alſo, it is double. : 172 


Enquiry, and Writ i Enquiry. 


Where neceſſary to aſcertain Damages. 224 
Not where there is a Verdict. 224, 227 
Or if the Parties Conſent that the Court 


ſhall ſettle them. 8 227 
Entry. | 

A Diſclaimer gives the Demandant a Rig 

of Entry. 07 


Where Plea of Non-tenure does ſo. 207 
In a Præcipe againſt two, if one makes 

Default after Default, and the other diſ- 
_ claims, the Lord may enter. 207 


Efeppe. 


Table of the Principal Matters. 


Eftoppel. 

If the Lord collude with the Diſſciſor, 
and accept Rent from him, he is eſtop- 
ped, in Caſe Diſſeiſee dies without Heirs, 

to enter for the Eſcheat, and the Diſ- 
ſeiſor was eſtopped to ſay, he was not 
his Tenant. Page 210 

Aliter if Diſſeiſor had died ſeiſed, and the 

Lord had accepted Rent from che Heir, 

for the Eſtoppel remains, the Diſſeiſee's 


Entry being tolled. ieee 


If the Lord get more Rent from Diſſeiſor 
than the Diſſeiſee is obliged to pay, and 
after avows on Diſſeiſee for the Rent he 


encroached, Diſſeiſee may plead the 


ſpecial Matter, and is not eſtopped. 


Evidence. 


If Trade be pleaded to the Lord, and the 
Evidence is a Tender to the Bailiff in 
the Lord's Preſence, this won't maintain 
the Plea. 63 

But if Tender be pleaded to the Lord, 
and a Diſtreſs proved to be taken by a 


Bailiff in the Lord's Abſence, who is 


his uſual Receiver, Ruere if not ſuffi- 
cient.  - 63 
On Non cepit for a Sow and pn Defen- 
dant can't juſtify that the Sow farrowed 
aſter Caption. 163 
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In Treſpaſs the Defendant may in Evidence 


ſhew a Property in himſelf on the Ge- 


neral Wars but not in Repleit Page 1 74 


Execution. NE ; 
Piftreſs taken for an Amerciament in a 


Court Lect, is in Nature of an pers 


tion. Fer 


Court, only by Diſtreſs. 25 


But a Writ de Evxecut;one Judicii lies on 


8 Judgments. ee WG 


Fines, Amerciaments. 


Pifference between Fines and Amercia- 


ments. 14322 17 
| What * hath Power to impoſe a Fine. 


A Fine creates a Debt, which. may be 0 
vied by Diſtreſs. 

At Law no Fine to the King, but where 
the Sheriff returned an Elongata, or 
Claim of Property, and that only for 

the Contempt of the Proceſs. , 90 


\ 


Sheriff may fine the Defendant that won't 


deliver his Diſtreſs. | 99 


When Defendant comes in to gige Deli- 
verance after a Withernam in meine Pro- 


ceſs he is to be fined. 4 


$9 for a falſe Claim of Property. 126, 127 


Or © on Conviction on a N of . 
247 


Execution in a Court Baron and County 


Forfei- 
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Forfeiture. 


F orfeiture for Non performance of the 
feudal Service turned into Diſtreſs. Page 3 


If the Defendant's Goods are attached to 


_ compel an Appearance in the Court 
Baron, or County Court, and he make 
Default, the Goods are forfeited, and 


why. 25 
Ali ler in Execution on a Levari, before the 


Writ de amen EE 


| Gage Deli verance. 5 


if the Defendant appears at the Pluries re- 
turnable, he may gage Deliverance, and 


the Witbernam ſhall not go. %% 
The Defendant ſhould gage Deliverance of 


what was levied of the Plaintiff by Vi. 


thernam, on his being nonſuited. 1 10, 111 
If Withernam is awarded, and afterwards 
the Defendant avows the Taking as his 


proper Goods, or denies the Taking, 
the Plaintiff ſhall gage Delivcrance of 


the HW ithernam. „** 


| | Habeas Corpus, 
Writ of Liberty. 


152 
The Body muſt be ſent to the ſuperior 


Court, n 


155 


Bb 4  Heriot. 
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He. riot. 


What Heriot | is, and what it was formerly. 5 
enen 

Heriot Service, a Reſervation on the Te- 
ane EA LAH. 7 © Sr 
Heriot Cuſtom, a Grant of the Tenant to 
the Lord. | l 
One cannot avow for a Heriot generally, 
but for the beſt Neuf. 15 201 


Hors de ſan Fee, | 


The Plea of Hors de ſon Fee is, where the 
Tenant takes upon him the State of the 
Land, and acknowledges to hold by ſuch 
Services, if he be within the Seigniory 

Of the Lord, *--= os 

Cannot be pleaded to a Writ of -+-ooh 

Aaunceſtor for the Services. 209 

May be pleaded by a Stranger, if the 


Lord avows upon him. 209 
And a Stranger can Plead nothing but Hors 


de fon Fee. - . 224 


Iſue General. 

In Replevin the General Iſſue is Non cepit. 
: 174 

The "Caption and Detention only 3 in Iſſue 
by that Plea, and not the Property. 174 
Non eſt culpabilis de captione prediftd, no 
Plea, becauſe it Gore not anſwer the De- 
tention. + G 4A | 175 


Judgment. 


Table of the Principal Matters. | 


Judgment. 
For, the Plaintiff is only for Damages. 


; Page 223 
For the Defendant. is that he ſhall have 
Return irreplegiable of the Cattle. 226 
Judgment. for a Return at Common Law, 
and a Writ of Enquiry, according to 
the Stat. of 17 Car. 2. c. 7. held good. 


Yuſtifcation 
Difference between an Avowry and a Juſti- 
cation. : 176 
Two Sorts, where the diſaffirm the Pro- 
perty in the Plaintiff F961 72 eee 
- And where they affirm the Plaintiffs Pro- 
perty, but cover the Defendant from 
Damages. 177 


246 


King. 


The King may diſtrain for an Amerci 
ment in his Manor. 
Replevin lies not againſt. him, and the 


. thereof, | 1 
Leet. 
Lack derived out vo the Torn of the She- 
| "ff. i 14 
Fee. wit 7s 320g 


2 Seifin within 40 Years, and why. 1 


5 * Lord in his Avowry need not ledge 
4 


But 
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But in an Avowry on a Rent reſerved on 4 
Gift in Tail, Gr. if the Seiſin of the Rent 


be within che Statute of Limitation, the 
Statute may be pleaded in Bar. 
| So Grantee of a ge as may plead 
the Statute, unleſs Seiſin be within the 
Time thereby preſcribed. 1387 

When the Tenant pleads this Statute, he 
- ſhould acknowledge the Tenure, that the 
Lord may have a Writ of Cuſtoms, 221 


Manor. 


If a Diſtreſs was taken in a Manor, at ur 
the Sheriff could not deliver the Diftreſs 
without a Non omittas. 77 

But now by the Statute he may, if he iſſues 
2 Warrant to the Bailiff, who neglects 

or refuſes to anſwer. - 77 

H a Diſtreſs be taken in the County, and 

impounded in a Liberty, he may with- 
out a previous Warrant. | 77 

A Cauſe cannot be removed. out of the 
Lord's Court by Pone or Recordare, 

without ſhewing Cauſe. 4-36 

The Form of ſuch Cauſe, 465 136 


Nonſuit. 


Aſter a Nonſuit at Law, Plaintiff * 
1 replevy the ſame Diſtreſs in inßnitum. 72 


his remedied by Statute, which gave the i 
Writ of ſecond Deliverance. 72 | 


If the Defendant comes into Court e 
F the Sheriff [is to return che Writ, | 


— * 
3 


Page 186 
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nonſuit the Plaintiff that Day, becauſe 
the Plaintiff has given no Day to the 
Defendant in Court. Page 90 
But there is a ſpecial Writ to ſummon the 
Plaintiff to come in, an if he doth not 
he ſhall be nonſuited. 91 
Where a Pone doth not contdin a Sum- 
mons, as it ought, ſuch ſpecial Writ 
muſt be taken out before the 1 — 
| demandable. 
Bat if taken out regularly, the Plaintiff is 
= demandable on Peril of a Nonſuit. 137 
Plaintiff is always demandable where aDay 
is given the Defendant. 5 198 


Nati , 


He that diſtrains living Chattels, need to 
give Notice of the Caption, becauſe 
there is a publick Pound appointed by 
Law to keep the Diſtreſs. 48 

Aliter of dead CORE Og ol 


Pleas, Pleadi ngs, fee T; raverſe. 


Pleadings in Replevins. | 257 
Hors de fon Fee at Law pleaded to an 
Avowry, prevented a Trial becauſe the 
Freehold in queſtion. 70 
This redreſſed by the Statute that gave a 
Pone to the Lord to remove the Cauſe 
without taking away the Pledges. 70 
Defendant can't plead what is contrary to 
the Sheriff's Return, as Non Elongata, 
or that the Beafts died in Pound. 5 2 ; 
e * if. 
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Difference between Pleas in Abatement, in 
Replevin, and other Actions. Page 168 


How Pleas in Abatement differ from thoſe 


in Bar. 353%. F09- - 
Defendant may plead Property in himſelf 
in Abatement, or in Bar. 170 

He may plead Property in a Stranger in 
Abatement. - 70 
Ori in Plaintiff. and a Stranger 170 
Or Cepit in alio loco. 93 IT 


805 where he traverſes the Time of the 
Caption, and by that makes the Time 


material. % 
Non Culpabilis de Captione not ſufficient, hi 5 

the Detention muſt be anſwered. 175 | 
Yet an Avowry for Rent in Arrear tempore 


Captionis, is good. + 197 | 
Difference between a Juſtification and an 
_ Avowry. 176 
And between Pleas in Juſtification, that 

affirm or diſaffirm the Plaintiff*s Pro- 

perty. 176 

v7 Pledges. | 


At Law were only de proſequends to an- 


ſwer Amerciaments pro falſe clamore, 
but by the Statute are required de averiis 
Retornandis. 71, 72, 75» 78 | 


Pledges de Retorno Habendo may be by 1 


Bond even of the Plaintiff himſelf. 75 | 
But not Money or other Cattle parned 


and why. 76 : 
Tho? the Statute ſays Pledges i in the Plural | 7 
Number, yet if one Pledge be Fuſhczent | ; 


to anſwer, it is enough. 7 


7 3 3 
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No Pledges are required in a Writ of Re- 
- caption. © 12 0.3: Page #50 


If Defendant Fes t appar on the Summons 


in Replevin, he ought to give Pledges. 26 
Where Retorno Habendo iff ves ORs the 


e * 5 243 


1 Poms 
Given by the Statute to the Avowant, and 


the Pledges not deſtroyed. 70 


Where Replevin i is ſerved without Alias or 
Pluries, the Sheriff may hold Plea him- 
ſelf; but either of the Parties may re- 
move it by Pane.” ONT HADES 

Form of the Writ. 130 

| Pone contains a Summons in it, by which 

Day is given to the _ i in the 


Court above. "20392 


if the Pone doth not contain fork Sum- 
mons it is bad, yet the Court will pro- 
ceed on the bad Writ removed. 


T 


91 
Difference between Hare 2 Recordare. 


. Datet: mY 129, 

Plaintiff on a Pone nos not * Cauſe 1 * 

removing a Cauſe out of the County 

Court, but the Defendant muſt. 1 — 
Miter out of the Court of the Lord. 


The ſeveral Cauſes of Removal: 126, 296, 


I33, We 136 


Capias li lies on Defaule on a e 137 


What. 
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a Scire Facias iſſues quod Vicecomes ipſe 
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verſes the Tenure laid in the Avowry. 

; =. 
Seifin laid-3 in Defendant; or thoſe que Eſtate 
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In a Juſtification for Damage Feaſant, the 


Plaintiff may traverſe the the Defendant's 
& WI 515 | 172 
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8 on in Defaplt of the Plaintiff. x 14 


rty in himſelf. © It's 
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of the Court; aliter in C. B. and the 


Reaſon thereof. 10, 108 
Withernam is either an original or a jud> 


cial Writ; in the firſt Caſe it is only a 


. bach Defendant gages Deli- 


verance, 


* 
. 
+. i 
- 
81 
k 
1 
0 
[i 
4 
37 
* \ 
LES. 
3 
12 
£* 
| 
1 
** 2 
* 
[1 
7 
YT 
& 
't 
3 
x 
* 
* 
& 


The Writ. of Withernam fi 


Table of the Principal Matters. 
verance, in the latter it ie changer the 


Pro 
in W Jes Defendans tal fave Wi 
thbernam againſt the Plaintiff. - 176 


Ic is not neceſſary to have a Sire cia 


returned before a c in Vitbernan 
iſſues. ſuppoſes the oi 122 
ginal Cap ion as a 83 fop | == 


The Sheriff on meſne. Procefs ma) ſake 
Beaſts of any Value from the Det 


compel him to 2 8 N 


Law-E F 664% lately publibed, in 


Folio. Sold b y J. N 
and B. Tors i, | nds. 1 
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Deeds, but alſo a greater Variety of 
uſeful Precedents than all other Books 
upon the ſame Subject now extant. 
3 large Vol. 
HorsMan's . in Conveyancing, 
fettled and approved by himſelf. 2 Vol. 
2d Edition. 
Abrid gment of Caſes in Equity, with a 


large Collection of Manuſcript Caſes 


never before publiſhed. 2 Vol. 
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of Chancery and King's Bench, Common 


Pleas and Exchequer, from Trinity Term 


2 George I. to Trinity Term 21 George 


the Second. 2 Vol. 


RaymonD's Reports in the king s Bench 


and Common Pleas, in the Reigns of 


and K. Gearge the Second. 2 Vol. 
Px EAX WILIIAMUs's Reports of Caſes in 
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of Exchequer, from the Beginning of K. 
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Lord Chancellor and all the Judges. 

Ax DREwS“'s Reports oi Cafes in the Court 
of King's Bench, in the Reign of his 
preſent Majeſty K. George the Second. 

Precedents in Chancery: Being Caſes in 
the High Court of Chancery in the 
Reign of K. Will. 3. Q. Anne, and K. 
George the Firſt. 
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85 10th Modern Report. 
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